Rights to a Safe and Healthy Work Environment ,

1. Although China has legislations regarding occupational diseases,' there is no sign of a fall in
the number of newly reported cases." Both employers and government are failing to comply with their
statutory responsibilities and hence these rhetorical preventative measures have become either
unenforceable or sham." Businesses with political connection tend to have higher fatalities because
endemic corruption is prone to prevail, thus reducing the effectiveness of these preventive measures."

2. Employers are required to subscribe to the mandatory work-related injury insurance for all of
their workers.” In reality, the subscription rate remains low and only 23% of the working population is
covered.” The procedure for claiming work-related injury insurance has long been criticised as worker-
unfriendly, sometimes bureaucratic and complex. Lacking employment contracts, and missing records
of health check and health and safety inspection data often become obstacles to put forward
compensation claims; the onus of proof rests on the injured workers and the standard of proof required
is high. Full cooperation of their employers is absolutely essential: from reporting an accident, applying
for various certificates to prove the injury, to compensating for the damages. In practice, employers’
non-cooperation and non-compliance with the law leads to failed compensation claims that work to the
employers’ advantage.

3. It is left to the mercy of the courts when an employer fails to subscribe to the work-related
injury insurance or the injured worker is employed in the informal sector. Court proceedings are costly
and rulings are often not enforced against the employers. A compensation claim can take up to a decade
to process, during which time the injured workers have often exhausted their source of income or
support.

4, The long incubation period of occupational diseases creates another problem in a system that
need to identify one solvent employer. Compensation that is tied to a static assessment of health
conditions ignores long term progression of some diseases. Diagnosis criteria are inflexible and fail to
accommodate variation among patients, or new materials used in production.

5. Labour capacity appraisal™ is the official mechanism to assess against the degree of
impairment in work functions and the ability to self-care after suffering from a work-related injury. The
result primarily serves as the ground for claiming work-related injury insurance. However, impairment
in labour capacity does not automatically render one the status of disability unless one has also passed
the classification of disabilities."" The exclusive list of disabilities is discriminatory per se where
occupational diseases are not recognised. A disabled person’s card is a proof of disability, but can also
be the passport to other social benefits.

6. Minimum subsistence allowance™ appears to be the last safety net. This is a residual and
minimal measure available to workers diagnosing with an occupational disease, as well as other
persons in need, for instance, expectant mothers. Nevertheless, this is not a universal scheme. The
quota is arbitrarily allocated according to geographical regions, rather than taking the least minimal
account of disability or the actual medical needs of the applicants. Life-sustaining medical treatments
for occupational diseases are unaffordable without medical insurance. Surely, it is to be hoped that the
allowance should be “covering everyone in need” in 2015 as per the National Human Rights Action
Plan (2012-2015).%

7. China does not have a comprehensive national policy framework for the rehabilitation of
workers with work-related injuries and occupational diseases.® Long term care plan in the community
is absent, which restricts the full reintegration and hence the ability to live independently with due
respect and dignity.

8. Recommendations:

e Todisclose promptly detailed work injury data, at both national and local levels

e To strengthen labour inspection and enforcement of health and safety legislations

o To simplify work-related injury compensation system by removing unnecessary
administrative hurdles, and increase its transparency and accountability

e To reform occupational diseases compensation system by taking into account long term
effect, and giving more discretion to the medical professional in diagnosis;

e To integrate or extend the classification of disability to include those who have been
assessed using the labour capacity appraisal scheme.



e To reform the minimum subsistence allowance by giving a higher priority to all those who
have a genuine need, especially those workers not covered by work-related injury insurance.
e To develop a national framework for rehabilitation for workers with occupational diseases.

The Discriminatory Hukou System and the Rights to Social Benefits for Migrants Workers

9. Records showed 32 million rural-to-urban migrant workers and their family members were
working and residing in urban areas in 2011." They constituted 36.6% of the urban population."
Migrant workers are not entitled to the same benefits for the reason that their hukou are tied to their
place of origin. They are treated like second-class citizens, subject to different forms of exploitation
and discrimination on a daily basis.

10. Migrant workers are ineligible to apply for social housing or subsidised apartments. Hence,
living either in bedsits in suburban villages, garages or basements or in factory dormitories is
commonplace and substandard living conditions are the norm. Consequently, over 40% of migrant
workers spent 16% of their income on accommodation when their employers failed to provide
subsidised accommodation.™

11. 15 million children of migrant workers live with their parents in urban areas.” They are not
entitled to compulsory education. In many cities, migrant workers can send their children to public
schools as long as they can afford an extra sum for tuition fee. As a result private schools have been
found to meet the need for education for these rural children. But local education authorities have used
different pretexts to shut down these private schools without rendering support to the affected
students.”™" Apart from schooling, they have to battle the inequality of examination system. Restrictive
enrolment practices in public examinations means that rural children cannot sit for the exams in urban
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areas.

12. Having a local urban hukou seems to give one a better access to most decent jobs in urban
areas. Migrant workers are usually engaged in those jobs with minimum wages and adverse working
conditions. According to the National Bureau of Statistics, the average monthly income of a migrant
worker is 2,049 yuan, just 30% of the average wage of their urban counterparts."" Moreover, migrant
workers often encounter illegal deduction or late payment, and this has stirred up a significant number
of disputes at the end of every year. Obviously, lacking efficient protection to safeguard migrant
workers’ right of work is the main reason behind these disputes.

13. Although migrant workers are eligible to certain social insurance schemes in most urban
areas, discriminatory treatments can hardly be disguised. Medical insurance, for example, offers fewer
protections to migrant workers. On the other hand, the subscription rate of migrant workers to social
insurance schemes remains low for various reasons.*™ It remains hard to see how the discrimination
against migrant workers in old-age and medical insurance schemes can be eliminated in 2015 as per the
National Human Rights Action Plan.*

14. Recommendations

o To eliminate all forms of discrimination and inequality in social policies caused by the hukou
system promptly.

e To reform social security systems to allow migrant workers to enjoy the same benefits as
their urban counterparts.

e To reform social housing to allow those migrant workers in need to apply.

e To reform the education and examination systems to eliminate discrimination against rural
children.

e To establish a living wage system to protect migrant workers from being exploited.

e To establish a public fund for all workers with unpaid wages.

Freedom of Association™

15. Although the right to freedom of association is enshrined in the Chinese Constitution,
merely a rhetorical guarantee. China does not have national legislation to regulate civil society
organisations (CSOs). Instead, the State Council has adopted regulations on this matter, " by which
CSOs have to register and be administered under a dual supervisory mechanism. A CSO must first seek
a public or Communist Party body in the same area of work as the supervisory unit, where this CSO
would then be subject to the mandatory supervision of its administration, finance and contacts with
other organisations. The Ministry of Civil Affairs is responsible for its registration. Freedom of
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association is undermined when independent CSOs submit to mandatory supervision by a public or
Communist Party body.

16. It was surreal for almost all labour CSOs to transcend these criteria while remaining
independent. As such, they chose to register and operate with a commercial licence. In 2012, the
Guangdong Provincial Government announced a new policy intending to relax the restrictions on
registration of independent CSOs where the role of supervisory unit becomes less significant in the
areas of service provisions, administration and capacity building.”" Several CSOs were told the
guidelines had not been made ready when they tried to register under the new policy, and hence no
independent CSOs could successfully register. Meanwhile, a number of CSOs encountered different
levels of suppression from the local authorities, for instance, frequent inquisitions by various
departments and eviction.

17. Recommendations:
e To genuinely relax the registration system of independent civil society organisations
e Toallow the operation of and guarantee the independence and autonomy of CSOs without
any unlawful interference and suppression.

Right to Education and the Abuse of Student Interns as Bound Labour de facto

18. Over 30 million students are currently enrolled in middle and higher vocational schools.
Most students have arranged a one year’s mandatory internship under the policy. However, these job
placements are often full of exploitation. Cases reported that many students were sent to factories only
a few days after they were enrolled in a vocational school. ' They were not allowed to resign. They
regularly worked the same hours and tasks as other formal workers, including over-time and night
shifts. Under age students were also sent to work.™" Obviously, this practice is merely an excuse to
recruit cheap labour, which goes against the mandate of vocational education.
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19. It appears to be satisfactory that China has a few pieces of domestic legislations to safeguard
the rights of a child in employment.”" However, student interns are not entitled to labour right
protections — including minimum wages and social securities — by government regulation. Given the
alarming number of cases and complaints, the proposed regulation, however, is worryingly aiding the
abuse of student workers. A very recent draft of internship regulation by the Ministry of Education is
loosening up restrictions on duration of internship, internship allowances and working hours.*™

20. Recommendations:
e To establish a comprehensive, national policy framework to protect the rights of student
interns
e To Prohibit forced placement of students to internships and protect the right to equal pay and
work safety to student interns de facto workers
e To fight against corruption in schools which financially profit from sending interns to work.
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