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Introduction

1. Purpose of the follow-up programme

The second and subsequent cycles of the review should focus
on, inter alia, the implementation of the accepted
recommendations and the development of the human rights
situation in the State under review.

A/HRC/RES/16/21, 12 April 2011 (Annex | C § 6)

The Universal Periodic Review (UPR) process takes place every four years;
however, some recommendations can be implemented immediately. In order to
reduce this interval, we have created an update process to evaluate the human rights
situation two years after the examination at the UPR.

Broadly speaking, UPR Info seeks to ensure the respect of commitments made in the
UPR, but also more specifically to give stakeholders the opportunity to share their
opinion on the commitments. To this end, about two years after the review, UPR Info
invites States, NGOs and National Institutions for Human Rights (NHRI) to share
their comments on the implementation (or lack thereof) of recommendations adopted
at the Human Rights Council (HRC).

For this purpose, UPR Info publishes a Mid-term Implementation Assessment (MIA)
including responses from each stakeholder. The MIA is meant to show how all
stakeholders are willing to follow and implement their commitments: civil society
should monitor the implementation of the recommendations that States should
implement.

While the follow-up’s importance has been highlighted by the HRC, no precise
directives regarding the follow-up procedure have been set until now. Therefore,
UPR Info is willing to share good practices as soon as possible and to strengthen the
collaboration pattern between States and stakeholders. Unless the UPR’s follow-up
is seriously considered, the UPR mechanism as a whole could be affected.

The methodology used by UPR Info to collect data and to calculate index is
described at the end of this document.

Geneva, 24 October 2011
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Follow-up Outcomes

1. Sources and results

All data are available at the following address:

http://followup.upr-info.org/index/country/montenegro

We invite the reader to consult that webpage as all recommendations, as the full
reports and the unedited comments can be found at that very internet address.

6 NGOs were contacted. Both the Permanent Mission to the UN in Geneva and the
State were contacted. The domestic NHRI was contacted.

2 NGOs responded to our enquiry. The State under Review did not respond to our
enquiry. The domestic NHRI did not respond to our enquiry either.

IRI: 0 recommendation is not implemented, 2 recommendations are partially

implemented, and 6 recommendations are fully implemented. No answer was
received for 47 out of 55 recommendations.

2. Feedbacks on recommendations

Recommendation n8: Pursue the adoption of a general anti-discrimination act and
aim at its adoption as soon as possible. (Recommended by Austria)
IRI: fully implemented
+

Recommendation n°3: Include, in the draft legislation on the prohibition of
discrimination, comprehensive anti-discrimination measures, including on sexual
orientation and gender identity. (Recommended by Slovenia)
IRI: fully implemented
+

Recommendation n48: Include explicit mentions of sexual orientation as a protected
category against discrimination in the existing laws on Labour and Employment as
well as in the legislation on hate speech and hate crimes. (Recommended by
Canada)

IRI: fully implemented

UPR .ivro.0rc



Mid-term Implementation Assessment. Montenegro »D

Human Rights Action (HRA) response:

The Anti-Discrimination Act (SI. list CG, 46/2010) came into force on 14 August 2010.
Its adoption was preceded by a public debate in which the authors accepted a
number of suggestions by human rights NGOs. The Act is aligned with Montenegro’s
international obligations, but it could have been more precise and comprehensive
and taken the recommendations of international organisations and the proposals of
the domestic NGOs more into account.

Recommendation n°19: Consider the early ratification of the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and the establishment of an effective national preventive mechanism
accordingly. (Recommended by Czech Republic)
IRI: fully implemented
+

Recommendation n?25: Ratify the Convention on the Rights of Persons with
Disabilities and its Optional Protocol as well as the Optional Protocol to the
Convention against Torture. (Recommended by Croatia)
IRI: fully implemented
+

Recommendation nB9: Give serious consideration to the ratification of the
Convention on the Rights of Persons with Disabilities. (Recommended by Mexico)
IRI: fully implemented

HRA response:

The Optional Protocol to the Convention against Torture is binding on Montenegro
(Act Ratifying the Optional Protocol to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Sl. list SCG International
Treaties —16/2005 and 2/2006.) Montenegro in 2009 ratified the UN Convention on
the Rights of Persons with Disabilities and the Optional Protocol thereto (Sl. list CG —
International Treaties, 02/09).

Recommendation n52: Encourage Montenegro to reach a higher level of human
rights standard on the issues of freedom of the media, functioning of the judiciary,
and the situation of refugees. (Recommended by Turkey)

IRI: partially implemented

HRA response:

Montenegro has decriminalized acts on defamation and insult but further combat for
right to freedom of speech is needed through: Delete the constitutional guarantee of
the right to damages for publishing false information, because it may lead to
violations of the freedom of expression; Amend the Act on Public Broadcasting
Services to ensure the impartiality of the RTCG Council, which is now elected by the
Assembly; Reinforce the regular mechanism for overseeing RTCG management by
the Council and the State Audit Institution, and continuously inform the public about
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the possibility of filing complaints and petitions about the quality of the programme to
facilitate the transformation of the PBS into an institution of general interest; Amend
the Media Act by specifying the standards of “reasonable publication”, “due
journalistic diligence”, proportional damage award, protection of privacy and others in
ECtHR case law in order to ensure the implementation of these standards. The
Supreme Court adopted a principled position on awarding non-pecuniary damages
for violations of honour and reputation via the media, in accordance with the
Government Action Plan for the Implementation of the recommendations in the EC
Opinion, but this principled position is not specific enough to facilitate and ensure the
implementation of European standards; Reinforce the practice of protecting honour
and reputation by exercising the rights to a correction and a reply envisaged by the
Media Act. No such lawsuits have been registered in practice, as opposed to a large
number of civil and criminal lawsuits over violations of honour and reputation;
Privatise the daily Pobjeda as envisaged by the law. This daily was still mostly state
owned in late June 2011 although it was to have been privatised in 2003. In the
meantime, prevent the management of this daily by party officials and thus reduce
the public impression of this public outlet's bias. In accordance with international
recommendations, an independent body rather than the Ministry of Culture should
monitor the implementation of the Free Access to Information Act. Although this Act
includes penal provisions, no state agency or its employee has ever been convicted
for violations that have obviously been committed in practice. The existence of an
independent monitoring body would Conclusions and Recommendations probably
have resulted in greater consistency of practice and rapid improvement in actions of
state bodies. The NGOs’ experience shows that the authorities often do not act within
the statutory deadlines, that their practical implementation of the law is inconsistent
and that often, despite the rulings of the Administrative Court, they avoid providing
access to information. Particularly concerning was the State Prosecution Office’s
decision not to provide any information about cases of human rights violations that
have alarmed the public, which was later quashed by the Administrative Court;
Uphold by end 2011 draft laws aimed at harmonising the Free Access to Information
Act, the Personal Data Protection Act and the Classified Information Act with
European standards; reform the Criminal Code provisions on Disclosure of Another’s
Personal and Family Circumstances (Art. 197), Harming the Reputation of
Montenegro (Art. 198), Harming the Reputation of a Minority Nation or Another
Minority National Community (Art. 199) and Harming the Reputation of a Foreign
State or International Organisation (Art. 200), which still allow excessive restrictions
of the freedom of expression, contrary to international standards. Disclosure of
another’s personal and family circumstances via the media, similar means or at a
public gathering is punishable by up to 14,000 Euros, or average salaries in
Montenegro. The crime of Harming the Reputation of Montenegro (entailing the
ridicule of its flag, coat of arms or anthem) still warrants imprisonment and criminal
prosecution ex officio. The decriminalisation of Insult and Slander/Libel, conducted in
June 2011, would thus be logically completed; Re-establish the Journalistic Self-
Regulatory Body to ensure respect and promotion of the journalistic profession in
accordance with European freedom of expression standards; Effective investigations
into the killings of the daily Dan Chief Editor Dusko Jovanovi¢ and the driver of
assaulted writer Jevrem Brkovi¢ Srdan Voji¢i¢, and the assaults on journalists
Mladen Stojovi¢, Tufik Softi¢, Zeljko lvanovié, Mihailo Jovovi¢ are crucial both in
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terms of the freedom of expression and confidence in the rule of law and democratic
environment in Montenegro.

Recommendation n53: Submit its reports to the relevant treaty bodies in due time.
(Recommended by Ukraine)
IRI: partially implemented

HRA response:

Reporting Obligations to International Bodies In 2003 the State Union of Serbia and
Montenegro (SCG) submitted periodic reports on the implementation of the ICCPR10
and ICESCR11 to relevant treaty bodies. The Human Rights Committee reviewed the
report in July 2004 and published its conclusions on the implementation of ICCPR in
Serbia and Montenegro. The Report of the Committee on Economic, Social and
Cultural Rights on the implementation of ICESCR in SCG was published in May
2005. The Committee then expressed its regret that the state could not prove the
practice of implementation of ICESCR in the courts in Serbia and Montenegro. Until
the end of June 2011 the Human Rights Action remained unaware of a case of
implementation of ICESCR in Montenegrin jurisprudence. Montenegro was to submit
a report on implementation of ICESCR to the Committee on Economic, Social and
Cultural Rights by 30 June 2008, and a report on implementation of ICCPR to the
Human Rights Committee by 1 August 2008, but failed to do so before the end of
June 2011. In 2010 the Committee on the Rights of the Child reviewed the Initial
Report of Montenegro on the application of the Convention on the Rights of the Child,
2006—-2008, and gave its opinion. In 2008 Montenegro submitted a report to the UN
Council for Human Rights for the Universal Periodic Review on Human Rights (UPR).
The Human Rights Action also filed an alternative report. The final report of the UN
Working Group in charge of UPR was published in 2009.

3. Index

Hereby the issues which the MIA deals with:

rec.

o

n Issue page

8 Racial discrimination page 3

13 Sexual rights page 3
International instruments, Torture and other CID treatment,

19 Disabilities, page 4
25 International instruments, Torture and other CID treatment, page 4
39 International instruments, Disabilities, page 4
48 Sexual rights page 3
52 Asylum-seekers - refugees, Justice, Freedom of the press, page 4
53 Treaty bodies page 6
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Methodology

A. First contact

Although the methodology has to consider the specificities of each country, we
applied the same procedure for data collection about all States:

1. We contacted both the delegate who represented the State at the UPR and
the Permanent Mission to the UN in Geneva or New York;

2. We contacted all NGOs which took part in the process. Whenever NGOs were
part of coalitions, each NGO was individually contacted;

3. The National Institution for Human Rights was contacted whenever one
existed.

We posted our requests to the States and NHRI, and sent emails to NGOs.

The purpose of the UPR is to discuss issues and share concrete suggestions to
improve human rights on the ground. Therefore, stakeholders whose objective is not
to improve the human rights situation were not contacted, and those stakeholders’
submissions were not taken into account.

However, since the UPR is meant to be a process which aims at sharing best
practices among States and stakeholders, we consider positive feedbacks from the
latter.

A. Processing the recommendations

The persons we contact are encouraged to use an Excel sheet we provide which
includes all recommendations received by the State reviewed.

Each submission is processed, whether the stakeholder has or has not used the
Excel sheet. In the latter case, communication is split up among recommendations
we think it belongs to. Since such a task opens the way of misinterpretation, we
strongly encourage using the Excel sheet.

If the stakeholder does not clearly mention neither the recommendation was “fully
implemented” nor “not implemented’, UPR Info wusually considers the
recommendation as “partially implemented”, unless the implementation level is
obvious.

While we do not mention recommendations which were not addressed, they can be
accessed on the follow-up webpage.
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B. Implementation Recommendation Index (IRI)

UPR Info developed an index showing the implementation level achieved by the
State for the recommendations received at the UPR.

The Implementation Recommendation Index  (IRI) is an individual recommendation
index. Its purpose is to show both disputed and agreed recommendations.

The IRl is meant to take into account stakeholders disputing the implementation of a
recommendation. Whenever a stakeholder claims nothing has been implemented at
all, the index score is noted as 0. At the opposite, whenever a stakeholder claims a
recommendation has been fully implemented, the IRI score is 1.

An average is calculated to fully reflect the many sources of information. If the State
under Review says the recommendation has been fully implemented and a
stakeholder says it has been partially implemented, score is 0.75.

Then the score is transformed into an implementation level, according to the table
hereafter:

IOSOIS2IN Not implemented
R r-tially implemented
IEEENN uly implemented

Example: On one side, a stakeholder comments on a recommendation requesting
the establishment of a National Human Rights Institute (NHRI). On the other side, the
State under review claims having partially set up the NHRI. As a result of this, the
recommendation will be given an IRI score of 0.25, and thus the recommendation is
considered as “not implemented”.
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UPR Info
Avenue du Mail 14
CH - 1205 Geneva

Switzerland
Website: http://www.upr-info.org
Phone: +41(0) 223217770
Fax: +41(0)223217771
General enquiries info@upr-info.org
Follow-up programme followup@upr-info.org
Newsletter “UPR Trax” uprtrax@upr-info.org

UPR .inro.0r6 EJ

PROMOTING AND STRENGTHENING THE UNIVERSAL PERIODIC REVIEW



