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Preface

The review of Kenya under the Universal Periodic Review mechanism took place last year at a critical moment in
the history of Kenya. The review was finalized at the Human Rights Council in September 2010 just after Kenyans
had overwhelmingly supported adoption of a new Constitution in August 2010. The Constitution of Kenya of 2010
introduced a far broader and deeper context within which Kenyans and others resident in the country would enjoy
greater exercise of human rights.

There is a close interface between the outcomes of the UPR review of Kenya and recommendations from other
international and regional human rights mechanisms such as the Treaty-Body Committees and the UN Special
Procedures. This Outcomes Charter has been prepared to encourage and guide Kenya’s state and non-state actors
and the international community as they seek to enable the overall exercise of human rights in the country.
Implementation of Kenya’s commitments will be successful only to the extent that those commitments are merged
into ongoing policy, legislative and administrative discourses and actions.

It has been a great pleasure and challenge for us at the Kenya National Commission on Human Rights (‘KNCHR”)
to partner with and be part of the Kenya Stakeholders’ Coalition for the UPR (‘KSC-UPR”). Once this Coalition
was formed in 2009, it coalesced into a huge multicoloured umbrella under which many organizations working
on a broad spectrum of human rights were welcome to cool their brow and ventilate on and articulate their issues
without concern that they might be rebuffed by their peers. This is how the future of human rights work in Kenya
must look: where an intersectional approach recognizes that one class of persons is as liable to be discriminated as
another, and which appreciates the need for concerted collective action to combat violations and engender human
rights progress.

We wish to acknowledge all the local and international partners who provided intellectual, technical and fiscal
support to the KSC-UPR as it prepared its Stakeholders’ Report and as it advocated for certain questions and
recommendations to be put to the Kenyan state. States from all the continents engaged the Kenyan delegation at
the Working Group session in May and we are confident that the content of many of those engagements was drawn
from our work. We appreciate the support given to us by the Office of the High Commissioner for Human Rights
in Nairobi and Geneva. We also acknowledge the multiple international NGOs who again provided both support to
the Coalition. Nationally, while the KSC-UPR had differences of opinion with the state, the Government of Kenya
was a willing participant in the UPR process and it engaged robustly with the Stakeholders: this we too appreciate.
Members of the KSC-UPR played essential roles in ensuring that a definitive 10-page report accounting for the
state of human rights in the country was prepared without fail.

Even as the KNCHR is in the process of transiting into the Kenya National Human Rights and Equality Commission
under Article 59 of the Constitution, our pledge to Kenyans is that we shall continue to carry out our promotive and
protective human rights mandates with firmness and innovation.

Lawrence Mute
Commissioner — Kenya National Commission on Human Rights
February 2011



Executive Summary

The Universal Periodic Review (UPR) for Kenya was completed on 22nd September 2010 when the United Nations
Human Rights Council (‘HRC’) adopted the Kenya report. Of the 150 recommendations made by its peer states
during the interactive dialogue, Kenya indicated at the conclusion of the process that it had totally rejected only
one recommendation.

The Stakeholders’ Outcomes Charter has been prepared by the Kenya Stakeholders Coalition for the Universal
Periodic Review (‘KSC-UPR’) in partnership with the Kenya National Commission on Human Rights (‘KNCHR”)
as a tool to guide state and non-state actors to implement the recommendations from states and subsequent
commitments made by Kenya during the UPR process. It was finalized after several forums to discuss stakeholders’
expectations from the recommendations made to Kenya.

The KSC-UPR and KNCHR trust that the Kenyan state will implement the human rights commitments which it
bound itself to before the HRC. This Charter sets out the Key expectations, indicators, actions and actors whose
interventions are incumbent to ensure successful implementation.

The key expectations of the Stakeholders are listed hereunder:
1. Access to Justice

The KSC-UPR and KNCHR expect that the state will ensure:

a) Effective implementation of recommendations of the Ransley Task Force Report and Constitutional provisions
relating to police reforms: the National Police Service Bill, the National Police service Commission Bill and
the Civilian Police Oversight Act shall be prioritized, passed into law and implemented.

b) Effective implementation of constitutional provisions regarding judicial reforms: in particular, a transparent
and effective vetting process for judicial officers should be undertaken; and an effective and transparent Judicial
Service Commission should be made operational.

¢) Instances of extra -judicial Killings will be investigated, perpetrators punished and remedies provided to
victims.

2. Transitional justice

a) The state should take measures to restore confidence in the truth, justice and reconciliation process: in
particular, the state should review the Truth, Justice and Reconciliation Commission (‘TJRC’) law to enable
the TIRC to deliver on its mandate. The Commission’s two-year temporal mandate shall come to an end in
November 2011 save for Parliamentary approval of no more than 6 months extension, and it is yet to carry out
its substantive work.

b) The state should hasten to put in place a comprehensive and transparent programme for resettlement and
compensation of all Internally Displaced Persons (‘IDPs’) in the country: including IDP’s from earlier conflicts
such as those that followed the 1992 and 1997 general elections.

¢) The state should comply with all government obligations towards the International Criminal Court in accordance
with the Rome Statute and the International Crimes Act No. 16 of 2008 and reaffirm its commitment to
effectively investigate and prosecute perpetrators of all post-election violence crimes.

3. Protection of Human Rights Defenders and Witnesses

a) The state should ensure the effective protection of witnesses and human rights defenders by prioritizing the full
operationalization of the various witness protection institutions established under the Witness Protection Act
No. 16 of 2006: the Witness Protection Agency, and Witness Protection Advisory Board, Witness Protection
Appeals Tribunal. This should be done among others through sufficient budgetary allocation and recruitment
of personnel for the Witness Protection Agency.

b) The state should investigate and punish all instances of harassment and attacks against human rights defenders:
the state should immediately release a report on the status of investigations on harassment and attacks against
human rights defenders, particularly Oscar Kingara and Paul Oulu.

¢) The state should reaffirm its commitment to protect human rights defenders and witnesses by extending




standing invitations to Special Rapporteurs on human rights defenders to assess the situation of human rights
defenders in the country.

4.Freedom of Expression and Access to Information

a)The state should enact a Freedom of Information Bill and repeal statutes that offend Articles 33,34 and 35 of the

b)

b)

d)

Constitution on freedom of expression, media freedom and freedom of information.

The laws establishing the Media Council, the Communication Commission of Kenya and Kenya Broadcasting
Corporation should be amended to conform to the constitution.

Investigations on attacks and harassment of journalists and prosecution of violators of freedom of expression
should take place.

The Death Penalty

The state should continue reviewing legislation on the death penalty and work towards establishing de jure
abolition: it should take a leadership role in raising public awareness against the death penalty. It should develop
a framework for doing this, including through awareness creation through public forums and conducting
periodic surveys of the views of the public.

Torture and Ill-treatment

The state should enact and implement appropriate legislation aimed at prevention of Torture. A draft law
towards this end has already been prepared by a coalition of human rights organizations together with the
KNCHR and the Ministry of Justice, National Cohesion and Constitutional Affairs.

The state should accede to the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment (‘OP-CAT”) as this will strengthen Kenya’s preventive anti-torture
measures.

Children’s Rights

The state should amend the Children’s Act and Penal Code to increase the minimum age of criminal responsibility
from 8 years to 10 years.

The state should formulate interventions including provision of funds to enable schools provide facilities and
other relevant considerations to accommodate access to education particularly for the girl child, children from
poor households and those with special needs.

The state should finalize the National policy on children’s Rights as well as the Child Labour Policy. This will
provide a sound framework for enhancement of the realization of children’s rights.

The state should ratify the Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography to further enhance the protection of the rights of the child.

Women’s Rights

The state should implement constitutional provisions on representation of women, put in place effective
measures to deal with violence against women and improve access to reproductive health for women.

The state should enact the gender bills (Matrimonial property bill, family protection bill, marriage bill and
equal opportunities bill) and adopt the anti-FGM policy.

It should ensure that there are adequate and effective gender based violence recovery centres including in IDP
centres.

It should ensure adequate budgetary allocation in order to realize the right to reproductive health under Article
43(1) of the constitution.

It should ratify the Optional Protocol to the Convention on the Elimination of All forms of Discrimination
against Women



b)

¢)

10.

12.

13.

The rights of minority and indigenous peoples

The state should speedily implement the decision of the African Commission on Human and Peoples’ Rights
(‘ACHPR”’) in the matter of Endorois Welfare Council v. Kenya (276/2003). This will be significant as a step
towards realization of the rights of minorities and indigenous peoples.

The state should design and prioritize affirmative measures and development programs aimed at addressing
the concerns of indigenous communities, particularly the 2006 report by the Special Rapporteur on indigenous
peoples.

The state should also consider acceding to ILO 169 and signing the United Nations Declaration on the
Rights of Indigenous Peoples as enhancements to the constitutional provisions on the rights of minorities and
marginalized communities.

Discrimination on the basis of Sexual Orientation and Gender Identity

The state rejected the recommendation on decriminalizing same sex unions. Even then, the state should take
the following specific actions to stem discrimination against lesbian, gay, bisexual, transgender and intersex
(‘LGBTI’) persons:

It should enact a comprehensive anti-discrimination law affording protection to all individuals through the
inclusion of sexual orientation and gender identity as protected grounds. The State should also actively
prosecute perpetrators and inciters of violence targeting LGBTI persons.

The State should also develop appropriate health policies to protect the health rights of LGBTI persons
including enhancing their access to HIV/AIDS prevention, care and treatment.

The State should develop appropriate and specific policies to deal with trans-sexual and intersex conditions.

. The Rights of persons with disabilities

The state should ensure implementation of constitutional provisions on the rights of persons with disabilities. It
should review laws that protect the rights of persons with disabilities and amend them as appropriate to conform
with the Convention on the Rights of Persons with Disabilities. The state should adopt the National Disability
Policy in order to strengthen the framework for realization of the rights of persons with disabilities.

Citizenship

The state should pass comprehensive legislation on citizenship in line with the provisions of the constitution
which outlines the rights, privileges and entitlement to citizenship.

Economic, Social and Cultural Rights

The stakeholders commend Kenya’s efforts to promote Economic, Social and Cultural (‘ECOSOC’) rights
through their inclusion and guarantee in the Constitution. The stakeholders also note the framework set for
realization of these rights in the Kenya Vision 2030 and while acknowledging that their realization will be
progressive, advice as follows:

The state should adopt and implement a Policy/Strategy on food and water security.

It should increase funding for government programs on poverty alleviation.

The state should ratify the Optional Protocol on the International Convention on Economic Social and Cultural
Rights (‘OP-ICESCR”). This will enable the state to consolidate its efforts in regard to Economic Social and
Cultural Rights and increase opportunities for international/technical assistance.




Section I: Introduction to the Stakeholders’ Outcomes Charter

This Stakeholders Outcomes Charter on the Universal Periodic Review of Kenya (‘the Outcomes Charter’) is
prepared by the Kenya Stakeholders Coalition on the Universal Periodic Review (‘KSC-UPR’) in partnership
with the Kenya National Commission on Human Rights (‘KNCHR’). The KSC-UPR is constituted by at least
97 Organisations which have been since early 2009 been advocating nationally and internationally in relation to
Kenya’s review by the United Nations Human Rights Council (‘HRC’) under the UPR mechanism which took
place in 2010.

The KSC-UPR and KNCHR have engaged and advocated variously to ensure the UPR mechanism would lead to
meaningful results for the protection and promotion of the human rights of Kenyans; and indeed the recommendations
made to Kenya by its peers arose in no small part because of this work. When it was formed in 2009, the KSC-UPR
prepared a joint Stakeholder Report which it submitted to the Office of the High Commissioner for Human Rights
(‘OHCHR”) to inform Kenya’s review. The KNCHR prepared a further separate report which it also submitted to
the OHCHR. The Stakeholders then prepared an advocacy charter entitled ‘Kenya’s Human Rights Balance Sheet’
which was used to guide national and international audiences on the questions and recommendations which should
be made to the Government of Kenya. The KSC-UPR and KNCHR also engaged the Government at various levels
multiply with the aim of ensuring that the state would be amenable to the recommendations made to it.

This Outcomes Charter has been prepared with several aims in mind. First, it records the understandings of the
KSC-UPR and KNCHR on the commitments which the state made before the HRC. Second, the Outcomes Charter
proposes a four-year road-map on how the recommendations made by Kenya’s peer states and the consequent
commitments made by Kenya should now be turned into actions so that the exercise of human rights in the country
may be improved. The Charter synthesizes the recommendations and commitments into indicator-driven actions
which the state and indeed other actors in the country should undertake during the current UPR cycle (2010-2014).
In doing this, the Charter acknowledges that some of the recommendations made to the state may already either
have largely been implemented or they may have been overtaken by events.

Third, therefore, the Charter establishes the framework which the KSC-UPR and KNCHR will use to monitor
implementation of Kenya’s UPR commitments. It is expected that the Government of Kenya will be informed by
this Charter and that as it draws the state’s UPR implementation plan, it will be influenced by the information set
out in the Charter.

The next four years will require state and non-state institutions to focus optimal intellectual and physical resources
to ensure effective implementation of Kenya’s commitments. The focus should not be on establishing totally new
initiatives to undertake implementational work. Kenya’s development trajectory is already informed by multiple
human rights initiatives and considerations: these are already being drawn from the Constitution, from concluding
observations made to the state by various treaty body committees, and from the Kenya 2030 Vision. Implementation
of the UPR should be infused to become an organic part of this overall policy-making and policy-implementation
imperatives of the country. What is critical though in this approach is the need to ensure that the essence of the
UPR recommendations and commitments does not get obfuscated or watered down in any overall mush of lower
standards.

The KSC-UPR and KNCHR will prepare annual assessments on implementation of the issues set out in this
Charter.



Section II: Background to the Universal Periodic Review of Kenya
The UPR

The UPR is a UN mechanism introduced in 2006 under which the HRC examines the situation of human rights
in each State after every four years. The HRC was mandated by UN General Assembly Res. 60/251 of 15 March
2006 to: “ undertake a universal periodic review, based on objective and reliable information, of the fulfillment by
each state of its human rights obligations and commitments in a manner which ensures universality of coverage
and equal treatment with respect to all states.”' The Resolution provided that the review would be “... based on
an interactive dialogue, with the full involvement of the country concerned and with consideration given to its
capacity-building needs ... (and would) complement and not duplicate the work of treaty bodies.”

The objectives of the Review are:
» The improvement of the human rights situation on the ground;

» The fulfilment of the state’s human rights obligations and commitments and assessment of positive
developments and challenges faced;

» The enhancement of the state’s capacity and of technical assistance, in consultation with, and with
the consent of, the State concerned;

The sharing of best practice among states and other stakeholders;
Support for cooperation in the promotion and protection of human rights; and

The encouragement of full cooperation and engagement with the Council, other human rights
bodies and the OHCHR.

The following principles are at the heart of the UPR; and it should:
» Promote the universality, interdependence, indivisibility and interrelatedness of all human rights;

» Be a cooperative mechanism based on objective and reliable information and on interactive
dialogue;

Ensure universal coverage and equal treatment of all states;
Be an intergovernmental process, United Nations Member-driven and action oriented;
Fully involve the country under review;

Complement and not duplicate other human rights mechanisms, thus representing added value;

VvV V V V V

Be conducted in an objective, transparent, non-selective, constructive, no confrontational and non
politicized manner;

Y

Not be overly burdensome to the concerned state or to the agenda of the Council;

Not be overly long; it should be realistic and not absorb a disproportionate amount of time, human
and financial resources;

Not diminish the Council’s capacity to respond to urgent human rights situations;
Fully integrate a gender perspective;

Take into account the level of development and specificities of countries;

YV V VY V

Ensure the participation of all relevant stakeholders, including non-governmental organizations
and national human rights institutions.

The UPR is undertaken on the basis of the treaty and other commitments which a state has made, including: the
Charter of the United Nations; the Universal Declaration of Human Rights; human rights instruments to which a
state is party: voluntary pledges and commitments made by states; and applicable international humanitarian law.

1 Awvailable at www2.ohchr.org/english/bodies/hrcouncil/docs/a.res.60.251_en.pdf (last accessed on 22 January
2011)




The review for any State is based on the following sets of information:

» Information prepared by the state concerned, which can take the form of a national report
and any other information considered relevant by the state, which could be presented either
orally or in writing. States are encouraged to prepare the information they submit “through
a broad consultation process at the national level with all relevant stakeholders™.

» A compilation prepared by the OHCHR of the information contained in the reports of
treaty bodies, special procedures, including observations and comments by the state
concerned, and other relevant official UN documents.

» Additional, credible and reliable information provided by other relevant stakeholders to
the UPR which should also be taken into consideration by the Council in the review. Other
relevant stakeholders include civil society organizations and National Human Rights
Institutions.

Kenya was scheduled for review on 6™ May 2010. From 2009, the KSC-UPR and KNCHR carried out a number
of activities towards preparation and participation in the review. These included;

» Preparation of a joint advocacy strategy; KSC-UPR and KNCHR developed a joint strategy which included
submission of a joint report to the OHCR and preparation of a joint advocacy charter which would be used
to lobby and advocate for key human rights concerns in Kenya.

» Engagement with the government; KSC-UPR and KNCHR held discussions with the government at
various stages in the review process to advocate for certain issues and request the government to make
voluntary commitments. Following the review of Kenya on 6™ May 2010, KSC-UPR and KNCHR held
a workshop at which government representatives were invited and a critique of the UPR process given.
Advisories were also sent to the government at various stages on particular aspects of the review and on
the recommendations.

» Engagement with International Actors; Meetings were held with various missions and international
organizations to advocate for issues that should be raised during the review. KSC-UPR and KNCHR
organized an interactive side event in Geneva a few days before the review, which event served to remind
state delegations of the key concerns that stakeholders wished to see addressed during the review.

» Engagement with the media; KSC-UPR and KNCHR held an initial workshop with the Kenyan media on
12" April 2010 to explain to the Kenyan Media what the UPR process was all about and to request that the
process be broadcast widely a view of sensitizing the public about the UPR.
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Section I'V- Conclusion.

The UPR for Kenya was a largely successful process. Due to the joint approach adopted by the
stakeholders, the interactive dialogue at the HRC Working Group session was dominated by the concerns
the stakeholders had raised. Many concerns advocated for by the stakeholders were raised to Kenya during
the review and several recommendations, majority of which the state accepted were crafted around the
concerns raised by the stakeholders. The result was that the state was held to account for the key human
rights concerns and committed to addressing most of them.

The strategy adopted in the UPR process was also widely acclaimed by state delegations and other
international organizations who in various ways supported the process and to whom KSC-UPR and
KNCHR remain grateful. Members of KSC-UPR and KNCHR have often been requested to make
presentations on the UPR process and to train civil society organizations in other countries to prepare for
the UPR.

KSC-UPR and KNCHR are however conscious of the fact that true results will only be attained once
the recommendations are implemented, hence the keen need to monitor the implementation process. If
effectively implemented, these recommendations will go a long way towards improving the human rights
situation in the country.
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