1. This is a joint submission made by a group of LGBT organizations advancing
equality rights for persons with diverse sexual orientations and gender identities
and expressions (SOGIE). This submission is made on the occasion of the third
United Nations Universal Periodic Review of the People’s Republic of China. It
contains proposed recommendations to the Chinese government for the Human
Rights Council Working Group of the 31 session of the UPR.

2. We acknowledge the positive measures that the Chinese government has taken
towards improving the human rights of LGBT persons by decriminalizing and
de-stigmatizing the LGBT population in China. The 1997 revision of the Criminal
Law of People’s Republic of China removed the crime of “hooliganism™, an
ambiguous term of offence that had been interpreted to criminalize consensual
male same-sex behaviors. In 2001, the Chinese Society of Psychiatry revised the
Chinese Classification of Mental Disorders (also known as CCMD-3) and
removed homosexuality and bisexuality from the lists of mental disorder".

3. We commend the progress that China has achieved in terms of provision of
protection for persons with diverse SOGIE since its second UPR cycle. As the
Anti-Domestic Violence Law, enacted in 2016, protects people who cohabitate
without specifying gender'™ it enables individuals with diverse SOGIE to seek
remedy when they experience domestic violence from their same-sex partners. In
addition, the 2017 edition of regulations™ on gender reassignment surgery “and
its application issued by the (to be reformed) National Health and Family
Planning Commission requires a set of detailed criteria that medical institutions
and their physicians should meet in implementing gender reassignment surgery,
and the specific medical index of the treatment. And the newly revised regulations
have also rephrased its language to be more gender-sensitive. Furthermore, the
Chinese judicial system ensures that LGBT individuals have the opportunity to
seek redress for the violation of their legal rights. In 2014, a gay man won a
lawsuit against a private psychological clinic which imposed conversion therapy
on him". In 2017, a transgender man sued his former employer for terminating his
contract without a legitimate reason and won the case"".

4. We notice the reply that China has made in relation to SOGIE within the United
Nations treaty bodies. During the review of China’s combined seventh and eighth
periodic reports by the Committee on the Elimination of Discrimination against
Women, Ms. Mu Hong, a delegate from China, made a positive and pertinent
remark. “The rights of all Chinese citizens were protected by Chinese law,
regardless of their sexual orientation."!” She said.

5. Despite these improvements and commitment, there is no specific law in place



that explicitly stipulates a prohibition against discrimination and unequal
treatment of LGBT persons, nor is there a specific law in place to protect the
rights of individuals with diverse SOGIE. LGBT individuals are facing
widespread discrimination in the Chinese society. A 2016 UNDP report indicates
that over half of the LGBT people surveyed had experienced discrimination and
unequal treatments'™.

This submission illustrates the ongoing discrimination and violence faced by
LGBT people in China in both public and private settings, including at the
workplace, at school and at home. It also highlights the practice of so-called
“conversion therapy” and the issue of legal gender recognition as particularly
severe challenges and obstacles experienced by LGBT individuals. It also
proposes recommendations to the Chinese government to improve the protection
of LGBT people in China as follows:

1) Revise the Labor Law, the Law on the Promotion of Employment, the Law on
the Protection of Rights and Interests of Women, and the Law on Protection of
Minors of the People’s Republic of China through the National People’s
Congress of the People’s Republic of China and its Standing Committee, by
extending the scope of anti-discrimination provisions to include the grounds of
sexual orientation, gender identity and expression in line with international
law, in order to ensure equal protection for LGBT individuals against all
forms of discrimination and violence in both public and private settings,
including at workplace, at school and at home.

2) Implement the recommendations (186.89, 186.90) accepted at its second cycle
of UPR, adopting the proposed Employment Anti-Discrimination Law
inclusive of SOGIE through the National People’s Congress of the People’s
Republic of China and its Standing Committee, and ensure that LGBT persons
fully enjoy equal and non-discriminatory treatment in the workplace, and with
regards to employment issues (including recruitment) in general.

3) Issue judicial interpretation of the Anti-Domestic Violence Law of the People’s
Republic of China through the Supreme People’s Court to explicitly protect
cohabiting same-sex partners - including by defining “people living together
other than family members”, articulated in article 37 of the law, as including
same-sex partners — in order to ensure that individuals in same-sex
relationships receive the same legal protections against domestic violence as
people living in opposite-sex relationships.

4) Issue regulations, guidelines and/or notices through the National Health
Commission to revise and normalize the existing psychiatric standards and



norms regarding the classification and diagnosis of mental illness, and clearly
declassify transgender identity as well as the so-called ego-dystonic
homosexuality and bisexuality as mental disorders, in compliance with
international psychiatric standards and norms.

5) Issue regulations through the Ministry of Education to allow all transgender
people to change their gender marker on school certificates and diplomas,
including those who have already obtained school certificates and diplomas
before their gender marker is changed on other official documents such as ID
and/or household registration.

Employment Equality

7.

10.

During the second UPR cycle, the Chinese government accepted two
recommendations (186.89, 186.90) regarding the establishment of inclusive laws
and regulations to protect LGBT individuals against discrimination based on
sexual orientation and gender identity in employment and at workplace, with a
claim that those recommendations had already been implemented.” In spite of that,
LGBT persons still live without adequate legal protection, and continue to face
challenges in seeking equal treatment in employment and in obtaining effective
legal redress.

While different forms of discrimination are prohibited under Chinese domestic
laws, there is no  Anti-Discrimination Law  and/or  Employment
Anti-Discrimination Law in place that explicitly stipulates a prohibition against
discrimination and unequal treatment towards LGBT persons. In addition,
current laws regulating labor and employment issues do not explicitly recognize
SOGIE as grounds for discrimination, but only mention ethnic background, race,
sex and religious beliefs as protected grounds on which discrimination is
unlawful.

In 2015, a proposal for an Employment Anti-Discrimination Law was submitted to
the National People’s Congress (NPC),*" which articulated a provision that
prohibits SOGIE-based discrimination, and required equal access to employment
and enjoyment of just and favorable conditions of work. XV However, there is no
indication if and when this proposal will be adopted and made into law, judging
from the NPC Standing Committee Plan for Legislation in 2016 and 2017.%

An inclusive Employment Anti-Discrimination law specifically prohibiting
SOGIE-based discrimination and protecting rights of LGBT persons is also



11.

12.

13.

14.

lacking in the National Human Rights Action Plan (NHRAP) (2016-2020),%
China’s official guidelines for human rights development. Moreover, SOGIE
issues are also missing from the “Progress in the Legal Protection of Human
Rights in China and China Human Rights Memorabilia”, China’s official records
of its own human rights activities and achievements.

LGBT individuals in China are facing discrimination, harassment, risk of being
fired and denied employment/promotion when their sexual orientation is exposed,
or when their gender identity and/or expression do not match expected social
norms. A 2016 survey report released by UNDP reveals that among 18,088 LGBT
respondents, 21% were subjected to different levels of discriminatory treatments
in the workplace due to their SOGIE" A 2017 report on Chinese transgender
people released by a Chinese NGO indicates that 11.87% of the 2060 transgender
respondents were unemployed™'""

In 2014, a gay man was fired after his sexual orientation was unexpectedly
revealed online. He later filed a lawsuit against his employer for violating his
personal dignity and right to equal employment in accordance with the
Employment Promotion Law.™
the plaintiff.

Unfortunately, the judge eventually ruled against

In 2015 a transgender man in Guizhou Province was fired only a few days after he
took the job because the employer thought he looked “abnormal”.* Eventually,
he brought his case to court in 2016, after exhausting remedies at a labor
arbitration committee which ruled against him. Eventually, the plaintiff did get
legal redress, yet the court only ruled in his favor on the ground that the
employer/defendant terminated the contract without a legitimate reason.™ The
court did not acknowledge that the plaintiff was discriminated against based on
his gender identity and expression. Such a partial redress failed to account for
discrimination on the grounds of SOGIE and offer actual protection and redress
for LGBT persons.

As a State party to the International Covenant on Economic, Social and Cultural
Rights, China recognizes “the right of everyone to the enjoyment of just and
favorable conditions of work” and has accepted responsibility to guarantee safe
and healthy working conditions. However, the lack of applicable laws, regulations
and measures prohibiting discrimination on the basis of SOGIE in China seriously
hinders LGBT persons from access to equality and non-discrimination in
employment. To address these challenges, we propose the recommendations to the
Chinese government as follows:



Recommendations:

1)

2)

3)

4)

Implement the recommendations (186.89, 186.90) accepted at it’s second cycle of
UPR, adopting the proposed Employment Anti-Discrimination Law inclusive of
SOGIE through the National People’s Congress of the People’s Republic of China
and its Standing Committee, and ensure that LGBT persons fully enjoy equal and
non-discriminatory treatment in the workplace, and with regards to employment
issues (including recruitment) in general.

Revise the Labor Law, the Law on the Promotion of Employment, and the Law on the
Protection of Rights and Interests of Women of the People’s Republic of China
through the National People’s Congress of the People’s Republic of China and its
Standing Committee, by extending the scope of anti-discrimination provisions to
include the grounds of sexual orientation, gender identity and expression in line with
international law, in order to ensure equal protection for LGBT individuals against
employment discrimination.

Instruct the Ministry of Human Resources and Social Security to issue regulations
and/or guidelines that explicitly prohibit employment discrimination based on SOGIE,
and take concrete measures to prevent and combat discrimination in the workplace on

the basis of SOGIE.

Issue judicial interpretation or Guidance Cases of the Labor Law, the Law on the
Promotion of Employment, and the Law on the Protection of Rights and Interests of
Women of the People’s Republic of China through the Supreme People’s Court to
explicitly include LGBT individuals in the scope of protection of the laws.

School Violence

15.

16.

17.

During the last UPR cycle, the government of China accepted Ireland’s
recommendation to establish anti-discrimination laws and regulations to ensure
that LGBT persons enjoy equal treatment at school "

While several administrative regulations have been adopted by the Chinese
government since China’s second UPR cycle, which specifically prevent the
prevalence of bullying and violence in schools,™ there is no mention of
prevention of and protection against SOGIE-based discrimination, bullying, and
abuse.

Various reports indicate that LGBT students nationwide are facing bullying,
exclusion, discrimination, physical and psychological abuse at school. A 2016
survey report released by UNDP reveals that among the 18,088 LGBT




18.

19.

20.

21.

22.

respondents, 39.6% were subjected to different levels of discriminatory treatments
in the school settings because of their SOGIE®™". According to a survey report
published by a Chinese NGO, 40.64% of the 3452 LGBT students surveyed
reported suffering from various forms of school bullying due to their SOGIE®™V. A
2015 survey showed that after suffering from gender-based bullying, more than
46.1% of students felt they had no ability to fight back, and as a result, 10.1%
students skipped class or dropped out of school. SOGIE-based bullying also
greatly increased suicide among youth.®A 2017 report focused on Chinese
transgender persons indicates that 70.8% of the 2060 respondents reported
suffering from verbal abuse and other forms of violence in school, causing

different levels of depression among the victims. "/

The severity of individual cases also speaks to the harm caused by SOGIE-based
school violence. In March 2016, a lesbian high school student was dosed with
philter and threatened with white arsenic by her classmates.”"'! Before the
incident, this girl had been bullied and assaulted by the same group of students,
who went unpunished by the school . ™

Despite these challenges faced by LGBT students in terms of school bullying, the
measures for resolving SOGIE-based discrimination, school bullying and abuse
are absent in school regulations. A 2016 NGO report reveals that among 3452
student respondents, only 2.46% reported that their schools had regulations
regarding the measures on SOGIE-based discrimination or school bullying™*.

Furthermore, there is lack of adequate and accurate information regarding SOGIE
in school curricula and educational materials. A 2014 report released by a local
NGO indicates that 40% of 90 university textbooks published after 2011 still
categorized homosexuality as a mental illness and/or as sexual perversion, and 50%
of the textbooks included conversion therapy.** A 2016 UNDP report reveals
that only 10.1% of respondents had received sex education inclusive of SOGIE in
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high schoo

As a State party to the UN Convention on the Rights of the Child (CRC), China
has enacted the Law on Protection of Minors®™ " specifying the protection of
minors including minor students. However, there is no explicit mention of SOGIE
in the law, nor has there been any official or judicial interpretation including

SOGIE as a protected ground.

The National Program of Action for Child Development in China (2011-2020)*"
includes specific mention of most-disadvantaged children. Yet it does not
explicitly mention LGBT children, nor does it address child rights issues related to
SOGIE.



23. The inclusion of LGBT rights issues within abovementioned legal and policy
frameworks is essential in fostering a safe and accepting environment for LGBT
students and minors. The absence of inclusive laws and regulations that provide
safeguards for LGBT persons in schools (and in particular minor LGBT students),
combined with the lack of awareness on LGBT rights issues evident in
government working agenda related to school bullying, leaves LGBT students
vulnerable and unprotected from harassment, bullying and abuse from their peers
or teachers. This ultimately impairs their right to education.

24. As a State party to the International Covenant on Economic, Social and Cultural
Rights, China recognizes that “education shall be directed to the full development
of the human personality and the sense of its dignity."”” In order to enable LGBT
students to fulfill their right to education with respect and dignity, we would like
to propose the following recommendations:

Recommendations:

5) Adopt Anti-School Bullying Law inclusive of SOGIE through the National
People’s Congress of the People’s Republic of China and its Standing
Committee explicitly prevent the practice of school bullying or violence against
minors and students based on their SOGIE in accordance to China’s
obligations under United Nation Convention on the Rights of the Child, with a
reference to para 34 & 35 articulated in General Comment No. 20 (2016) on
the implementation of the rights of the child during adolescence.

6) Revise the Law on Protection of Minors of the People’s Republic of China
through the National People’s Congress of the People’s Republic of China and
its Standing Committee, by extending the scope of anti-discrimination
provisions to explicitly include the grounds of SOGIE in line with international
law, in order to ensure equal protection for LGBT individuals against all forms
of physical and psychological violence at school and in other settings
(including at home).

7) Instruct the Ministry of Education and other relevant government agencies to
issue regulations, guidelines and/or notices that explicitly include the
prevention of the practice of school bullying or violence against minors and
students based on their SOGIE, and implement the existing regulations and/or
policies on the prevention of school bullying, simultaneously take concrete
measures to protect LGBT students from all forms of abusive acts of bullying
and violence in the school environment.




8)

9)

Enact effective policies and strengthen measures through the Ministry of
Education to guarantee the implementation of non-discriminatory gender and
sex education inclusive of SOGIE throughout the education system and at all
levels, including in primary and middle schools, including by introducing
SOGIE in gender and sex education textbooks and curricula in line with
up-to-date scientific information and knowledge.

Instruct administrative departments of education at all levels and schools to
provide training and capacity-building to raise awareness and knowledge on
SOGIE and LGBT issues for the school educators and administrators, and
strengthen their capacities in addressing the incidents of SOGIE-based
discrimination and abuses at school and ensure such issues are tackled in a
sensitive manner.

Domestic violence

25.

26.

27.

28.

29.

During its second UPR cycle, China accepted a recommendation made by the
Republic of Moldova regarding adoption of a comprehensive law for combatting
domestic violence®™¥'. In 2015, the first Anti-Domestic Violence Law of the
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People’s Republic of China was passed by Standing Committee of the

National People's Congress, and later came into effect in 2016.

We commend China for the enactment of its first Anti-Domestic Violence Law.
The enactment of the law provides legal tools for combating widespread domestic
violence in the Chinese society, and also brings the issue of domestic violence to
the attention of the general public.

Despite this improvement, there is no explicit mention of persons with diverse
SOGIE in the scope of protection provided by the Anti-Domestic Violence Law.
While the law covers cohabitation of people are not related but live together, it
does not specify the nature of cohabitation or the gender of cohabitants™*Vl,

Evidence shows that domestic violence exists extensively within same-sex partner
relationships, and that people living in these relationships are in need of legal
protection and equal treatment. A 2015 report released by a Chinese NGO
indicates that 42.64% out of 401 lesbian and female bisexual respondents had

been violently treated or abused by their same-sex partners®

usually in the
forms of psychological abuse, physical violence, sexual violence, and restriction

of personal freedom™'.

In addition, there is prevalent domestic violence targeting LGBT family members.



30.

31.

This also needs specific attention, and calls for specific measures to be taken by
China’s law enforcement officers and judicial personnel. According to a report
released by UNDP in 2016, among 18,088 LGBT persons, over half of the
respondents reported that they had been unfairly treated or discriminated against
by their family members on the basis of SOGIEX" A 2017 report on Chinese
transgender people reveals that only 6 people among 1640 respondents had not
experienced domestic violence after they came out to their parents or guardians¥"".
The Anti-Domestic Violence Law provides protection for all children, including
LGBT children, youth and adults, against domestic violence from their parents or
other family members. Yet the effectiveness of the enforcement of the law and its
mechanisms when related to domestic violence involving LGBT people remains
unclear. There is a lack of official statistics regarding the issue. A recent report
released by a Chinese NGO suggests that law enforcement officials and judicial
personnel in general lack knowledge on SOGIE, and also capacity to properly
address domestic violence complaints involving parental abuses of LGBT children
and same-sex relationships.X™ And that may lead to re-traumatization of the
survivors, and discourage them from seeking help from law enforcement officials
or officers from other relevant agencies.

In order to foster a safe and accepting family environment for LGBT persons, it is
important to include LGBT-specific protection measures in existing domestic
violence laws, implementation measures, guiding documents, and human rights
trainings.

Recommendations

10) Issue judicial interpretation of the Anti-Domestic Violence Law of the People’s

11) Issue detailed rules for the implementation of the Anti-Domestic Violence Law

Republic of China through the Supreme People’s Court to explicitly protect
cohabiting same-sex partners - including by defining “people living together
other than family members”, articulated in article 37 of the law, as including
same-sex partners — in order to ensure that individuals in same-sex
relationships receive the same legal protections against domestic violence as

people living in opposite-sex relationships.

of the People’s Republic of China through government departments at all levels
to explicitly protect cohabiting same-sex partners - including by defining
“people living together other than family members”, articulated in article 37 of
the law, as including same-sex partners.




12) Revise the Law on Protection of Minors of the People’s Republic of China

13) Instruct the Ministry of Public Security and Ministry of Justice to provide

14) Instruct the Ministry of Civil Affairs and the civil affairs departments at all

for law enforcement officials and judicial personnel at all levels, and in

through the National People’s Congress of the People’s Republic of China and
its Standing Committee, by extending the scope of anti-discrimination
provisions to explicitly include the grounds of SOGIE in line with international
law, in order to ensure equal protection for LGBT individuals against all forms
of physical and psychological violence at home and in other settings (including
at school).

training and capacity-building to raise awareness on SOGIE and LGBT issues

consultation with domestic civil society organizations in China, to ensure
effective protection for the victims of domestic violence with diverse SOGIE.

levels to provide policy and financial support to the Chinese civil society
organizations working on the issues of domestic violence related to SOGIE, and
to ensure that they can register as civil society organizations and carry out their
programs to effectively support the survivors of domestic violence.

“Conversion Therapy”

32.

33.

34.

We acknowledge the positive measures the Chinese government has taken towards
improving the human rights of LGBT persons by decriminalizing and
de-stigmatizing LGBT population in China. X"V In April 2001, the Chinese Society
of Psychiatry revised the Chinese Classification of Mental Disorders (also known
as CCMD-3) and removed homosexuality and bisexuality from the list of mental
disorders".

Vi still exists in China, a

However, the practice of so-called conversion therapy
prevailing human rights abuse affecting lesbian, gay, bisexual and transgender
persons in Chinese society and harming their physical and psychological health
and integrity. According to a 2015 study released by a Chinese local NGO, among
996 psychiatrist and psychologist respondents, 35.3% of them considered
homosexuality a mental illnessxlvii. And out of 532 respondents who had provided
service to LGBT clients, 14% admitted that they had conducted conversion
therapy. Moreover, 7 people reported that they had used electroshocks as a form of
treatment™,

Transgender individuals are especially vulnerable to “conversion therapy”.
Transgender identity is still on the list of mental illness in the 2001 edition of
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35.

36.

37.

38.

39.

Chinese Classification of Mental Disorders™. Based on that classification, the
current regulations regarding gender affirmation surgery require psychiatric or
psychological treatment for at least one year in order to apply for SRS!, resulting
in unwanted “conversion therapy” being imposed on transgender people. A 2017
survey report released by a Chinese NGO on transgender people reveals that 11.9%
out of 1640 respondents had been coerced to receive “conversion therapy” by
their parents or guardians'.

Two recent court cases indicate that current Chinese judicial system may not
prevent victims of conversion therapy from bringing their legitimate cases to court,
showing how existing legislation could provide partial release for victims. In 2014,
a gay man who had undergone conversion therapy in a private clinic brought the
clinic to court. The court stated that “homosexuality is not a mental illness”, and
ruled against the clinic for illegitimate ineffective treatment'" in accordance to the
Mental Health Law of the People’s Republic of China.

In 2016, another gay man filed a lawsuit against a public hospital after being
forcedly admitted to receive conversion therapy."" The court ruled that, since the
man didn’t pose any threats to others, the hospital couldn’t admit him against his
will. Both verdicts referred to the Mental Health Law, which sets forth several
provisions that protect basic rights of individuals when they undergo mental
disorder diagnosis and treatment,"V and regulate the practice qualification and
code of conduct for psychiatrists and psychological consultants." In addition, the
law prohibits the diagnosis of a mental disorder and any medical procedure
performed against an individual’s will.!

Despite the positive development from these court verdicts and the protective
legislation supporting them, conversion therapy remains prevalent throughout
China. Although there are general rules regulating the conduct of licensed
therapists and doctors when dealing with patients, these laws and regulations are
not well implemented, leaving the spreading of harmful practices such as
conversion therapy largely unchecked.

In addition, no effective measures have been taken by the Chinese government to
tackle the issue of the practice of “conversion therapy” targeting LGBT persons.
The National Mental Health Action Plans (2015-2020),"" the official guidelines
on mental health and development in China, does not have plans to resolve the
issue of conversion therapy, particularly coerced treatment.

The absence of protective legislation and measures explicitly prohibiting the

practice of conversion therapy continues to leave LGBT persons vulnerable to the
mental and physical abuses involved in the treatment. In this regard, we would

11



like to propose the following recommendations:

Recommendations:

15) Issue regulations, guidelines and/or notices through the National Health
Commission to revise and normalize the existing psychiatric standards and
norms regarding the classification and diagnosis of mental illness, and that
clearly declassify transgender identity as well as ego-dystonic homosexuality
and bisexuality as mental disorders, in compliance with international
psychiatric standards and norms.

16) Instruct the National Health Commission the health administrative departments
to issue regulations that clearly prohibit public hospitals and private psychiatric
and psychological clinics from conducting conversion therapy that aims at
changing one’s sexual orientation and gender identity against one’s will.

17) Instruct the National Health Commission and the health administrative
departments at all levels to strengthen the regulation, inspection, and
supervision over public hospitals as well as private clinics and practitioners,
including by reinforcing the existing monitoring and reporting system and
introducing an effective individual complaint mechanism, thus to prevent public
hospitals and private psychiatric and psychological clinics from conducting
conversion therapy that aims at changing one’s sexual orientation and gender
identity.

18) Instruct the health administrative departments at or above the county level
and/or the administrative agencies for industry and commerce to investigate and
hold accountable those who are conducting conversion therapy, including by
issuing warnings, suspending professional practicing activities, and revoking
licenses of repeat offenders in accordance to the Chinese domestic laws.

19) Instruct the National Health Commission to develop a set of standards and
norms for psychiatric and mental health services that comply with international
standards and norms, and reflect international best practices in addressing the
mental health needs of LGBT persons.

20) Instruct the Ministry of Education to develop mental health education textbooks
and curricula inclusive of knowledge of SOGIE in line with up-to-date scientific
information and knowledge, and provide trainings on SOGIE and LGBT issues
to mental health professionals, ensuring that LGBT people are provided with

support for their mental health.

12



Legal Recognition of Gender Identity for Transgender People

40.

41.

42.

43.

The Chinese government allows transgender people to access sex reassignment
surgery™" (SRS), and to change their gender marker after undergoing SRS on
identity documents including citizenship ID cards and household registrations. In
2017, the National Health and Family Planning Commission issued a new
Procedural Management Standard on Sex Reassignment Surgery'™ as well as a
Quality Control Index of Clinical Application of Sex Reassignment Surgery.™ It

™ The new regulations stipulate a set of

furthermore repealed the old Standards.
detailed criteria that medical institutions and their physicians should meet in
implementing SRS, and the specific medical index of the treatment. Furthermore,
Ixii

following official written replies issued by the Ministry of Public Security™" and

the Bureau of Public Security,” citizens have the right to change their gender
marker on citizenship ID cards and household registrations under the condition of

completing full SRS.

In its 2001 third revision, the CCMD-3™V still lists transsexualism as a mental
illness or mental disorder. Transgender individuals are required to receive
psychiatric or psychological treatment for at least one year in order to apply for
SRS.™ 1In addition, transgender persons are also required to inform their
immediate family members about their decision to receive the surgery and provide
evidence of such notification before SRS is permitted.*'In practice, such
requirement is often misinterpreted by surgeons who usually require the SRS
applicants to provide the consent form from their parents or guardians.

These provisions are discriminatory in nature because they contribute to the
pathologization of gender identity, and create obstacles for transgender individuals
to access SRS, thus infringing upon their rights to legal recognition of gender
identity. In a November 2017 survey report on transgender populations in China,
out of 2060 respondents, 80% expressed their concerns over the requirement of
undergoing at least one year of psychotherapy and perceived it as
unreasonable.™" Regarding the requirement to notify immediate family members,
among 1051 respondents who strongly wanted to undergo SRS, 65.3% reported
that they could not access SRS because of lack of support of their parents.”"'!

In addition, the current regulations pose legal barriers for transgender minors to
enjoy their right to legal gender recognition because SRS, required in order to
apply for a revision of their ID cards and household registrations, is available only
to those who are over the age of twenty. These provisions are both discriminatory
and repressive in nature. The stipulated age requirement does not comply with the
definition of the age of persons with full capacity for civil conduct enshrined in
the General Principles™™ and the General Provisions™ of the Civil Law of the
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44,

45.

46.

47.

People's Republic of China. It prevents transgender individuals aged 18 to 20
from accessing their rights to legal gender recognition protected under the laws
and regulations. Furthermore, transgender people under 18 are also excluded from

accessing SRS, even if they can obtain approval from their guardians/parents.™

While current domestic laws and regulations allow transgender individuals to alter
their gender marker on ID cards and household registrations, there is still great
difficulties for transgender persons to change their gender marker on various other
official documents, including university diplomas and other academic certificates.

In the abovementioned NGO report on Chinese transgender people, among 2060
transgender persons, 36% of respondents reported that they had obstacles in the
process of applying for change of the name and gender marker on diplomas and
educational certificates, with 12% of them further indicating that their schools had
refused.™

Currently, there are two regulations issued by the Ministry of Education
specifying the procedures and requirements regarding the change of personal
information registered in the school system and the national education system ™
According to the provisions, gender markers can only be changed by transgender
students who already have their gender marker changed on ID cards or household
registrations. However, transgender persons who already obtained their academic
credentials and certificates before they have had chance to have their preferred
gender recognized by law are excluded from accessing the rights provided by

these provisions.

The difficulties and challenges to obtain academic documents that match their
gender identity create obstacles for transgender people in accessing employment
and pursuing higher education, and also infringe on their right to privacy. To
better address the issues outlined above, we would like to propose the following
recommendations to the government of China:

Recommendations

21) Instruct the National Health Commission to repeal the provision set forth in the

22) Instruct the National Health Commission to repeal the provision set forth in the

Sex Reassignment Surgery Procedural Management Standard (2017 Edition)
that requires transgender persons to receive at least one year of psychological
or psychiatric treatment, which must be proven to be ineffective in altering the
desire for gender transition.

Sex Reassignment Surgery Procedural Management Standard (2017 Edition)
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that requires transgender people to inform their immediate family members
about their decision of undergoing SRS as well as provide evidence of such
notification.

23) Instruct the National Health Commission to revise the Sex Reassignment
Surgery Procedural Management Standard (2017 Edition) in order to protect
transgender people’s right to access legal gender recognition guaranteed by
China’s domestic laws and international law: including by amending the age
limit for SRS from 20 to 18, and allowing transgender minors to access SRS
with parents’ or guardian’s consent.

24) Instruct the National Commission and the Ministry of Public Security to take
concrete steps towards removal of the SRS requirement for persons who want to
change their gender marker on official documents in order to protect Chinese
citizen’s rights to privacy, to bodily integrity, to physical autonomy, and to
access legal gender recognition.

25) Issue regulations through the Ministry of Education to allow all transgender
people to change their gender marker on school certificates and diplomas,
including those who have already obtained school certificates and diplomas
before their gender marker is changed on other official documents such as ID
and/or household registration.
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