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SUBMISSION OF THE INTERNATIONAL COMMISSION OF JURISTS TO THE

UNIVERSAL PERIODIC REVIEW OF SINGAPORE

Introduction

The International Commission of Jurists (ICJ) welcomes this opportunity to
contribute to the Human Rights Council’s (HRC) Universal Periodic Review (UPR)
of Singapore.

The ICJ wishes to draw the attention of the HRC and the Working Group on the
UPR to concerns relating to:

(M Freedom of expression online;
(i) Death penalty;
(iii) Corporal punishment; and

(iv) International human rights instruments.

Freedom of expression online

3.

Following its Second Review in 2016, Singapore accepted four recommendations
to promote human rights principles through domestic legislation, including two
calling for legal measures to ensure protection of freedom of expression.! It
further accepted two recommendations to protect freedom of expression and
freedom of the press on “online public platforms” and “on the internet”. 2

In contrast, since then, the Government of Singapore (“Government”) has
abused laws in apparent attempts to harass and silence members of the political
opposition, independent media, civil society organizations, human rights
defenders and ordinary individuals.?3

Recent cases targeting speech on online news and social media platforms disclose
a trend whereby the State has expanded its infringement of the rights to freedom
of expression, opinion and information to the online sphere in contravention of its
commitment to protect free expression “on the internet”.*

Protection from Online Falsehoods and Manipulation Act 2019 (POFMA)

6.

In October 2019, POFMA came into effect,® despite technological companies,
media professionals, journalists, lawyers, independent publishers, arts
organizations, academics, politicians and human rights organizations expressing
concern that it could result in highly excessive government control and unduly
restrict expression online.®

The law’s stated purpose was to “prevent the electronic communication in
Singapore of false statements of fact [...] counteract the effects of such
communication, safeguard against the use of online accounts for such
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communication and for information manipulation [...] enhance transparency of
online political advertisements, and for related matters.””

Prior to its passage, in April 2019, the ICJ] addressed a letter to Parliament urging
it to reject the then-bill in light of its draft provisions undermining the principles
of legality, necessity and proportionality.® They included: vague and overbroad
provisions whose enforcement would prevent precise understanding and
implementation of the law; wide discretion conferred on the authorities to enforce
the Act; absence of independent oversight measures to protect against arbitrary
or abusive implementation; and severe penalties, including imprisonment terms
and hefty fines for an alleged “false statement of fact”.?

As of July 2020, the law has been used in 72 instances, the majority of which
concerned “correction directions”!? issued against communications on Facebook.!?
In the lead-up to and following the general elections in July 2020, the “correction
directions” targeted free expression on the online platform by members of the
political opposition, journalists, independent news outlets and ordinary individuals
who had voiced dissent vis-a-vis the Government.

For example, in November 2019, POFMA was first used to issue a “correction
direction” against a Facebook post by opposition politician Brad Bowyer
questioning the independence of State-owned investment companies.? In
December 2019, three “correction directions” were issued against the opposition
Singapore Democratic Party (SDP) for an online article providing allegedly false
statistics on unemployment in Singapore, and two Facebook posts promoting the
article.t3

In January 2020, “correction directions” were issued against the online news
platform “The Online Citizen” (TOC) and against journalist Kirsten Han - for
reporting on its site and Facebook, respectively - on a non-governmental
organization’s claims regarding hanging procedures in Singapore’s prisons.4

In February and May 2020, three Facebook pages belonging to Australia-based
Alex Tan were declared as online locations with a history of communicating
allegedly false information after Tan refused to comply with multiple “correction
directions”.1>

In May 2020, regional online news platform, New Naratif, was issued a
“correction direction” under POFMA for a YouTube video titled "How bad laws are
created and abused in Singapore (A POFMA case study)”. New Naratif complied,
displaying “correction notices” on YouTube, Facebook and its website.1®

Abuse of other laws to curtail free expression online

14.

Election-related laws

On 21 September 2020, PJ Thum, managing director of New Naratif, reported to
the police, following a complaint against the online news platform lodged by the
Elections Department (ELD). He was questioned for more than four hours and
had his phone and laptop seized by the police. The ELD lodged a complaint
against New Naratif following three notices it had issued to Facebook in July 2020
to remove five alleged paid advertisements by New Naratif on the platform
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deemed to violate the Parliamentary Elections Act.!” P] Thum has asserted the
investigation is "politically motivated” and “an abuse of the law to harass activists
and independent media”.!8

Defamation

In December 2018, Terry Xu, the editor of TOC, and Daniel De Costa - the author
of an article that had alleged corruption within the Government - were charged
with criminal defamation for the posting of the article on the TOC’s website.®
Charges under sections 499 and 500 of the Penal Code were brought against both
for criminal defamation.?® If found guilty, both face up to two years’
imprisonment, or a fine, or both.?'The case is currently before the courts, and
their trial is scheduled to take place from 26 to 30 October 2020.

In September 2019, the Prime Minister (PM) commenced civil defamation
proceedings against Terry Xu for publishing an article on the TOC’s website
reporting on a public feud between members of the PM’s family.22 Prior to being
sued for defamation, Xu was ordered to remove the above-mentioned article and
a Facebook post including a link to the article, and publish “a full and
unconditional apology, plus an undertaking not to publish any similar allegations,
prominently on (his) website (or) Facebook timeline”.23 The case is currently
before the courts.

On 6 October 2020, a trial to hear a defamation lawsuit launched by the PM
against blogger Leong Sze Hian began before the High Court?*, after Leong was
sued in December 2018 in relation to an article alleging a link between the PM
and a scandal surrounding Malaysian State fund 1Malaysia Development Berhad
(1MDB). Leong had merely “shared” the article on his Facebook account in
November 2018, without any comments. Afterwards, he complied with a notice
from the Infocomm Media Development Authority (IMDA) to take down the
post.2°

Contempt of court

In October 2017, the Administration of Justice (Protection) Act 2016 (AJPA)2¢
came into force, despite well founded concerns raised by multiple organizations
that its vague provisions could be interpreted and implemented in an abusive
manner given existing trends of use of contempt of court under common law?” to
limit freedom of expression.28

The IC] noted that the AJPA lowered the threshold for “scandalizing the Court”,
expanding judicial powers to punish such contempt, while increasing the
maximum penalty to three years’ imprisonment and/or a fine of S$100,000
(approx. USD 72,051), when under common law, a six-week imprisonment term
and S$20,000 (approx. USD 14,410) fine had been deemed appropriate.2?

In October 2018, activist Jolovan Wham and opposition politician John Tan were
convicted under the AJPA. Wham was convicted for a Facebook post stating that
"Malaysia’s judges are more independent than Singapore’s for cases with political
implications”. Tan was convicted for a Facebook post stating, "By charging
Jolovan for scandalising the judiciary, the AGC only confirms what he said was
true”. In April 2019, both men were fined S$5,000 (approx. USD 3,685). Wham
and Tan were further ordered to pay the Attorney-General’s Chambers (AGC)
S$7,298 (approx. USD 5,378) and S$6,966 (approx. USD 5,133), respectively, in
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legal costs and disbursements.3°

Prior to the coming into force of the AJPA, in August 2017, lawyer Eugene
Thuraisingam was fined S$6,000 (approx. USD 4,423) for posting a poem about
capital punishment on Facebook. The fine was imposed after he had deleted the
post and posted a public apology.3!

In October 2017, contempt proceedings were commenced against academic Li
Shengwu for a Facebook post that alleged that “the Singapore government is
very litigious and has a pliant court system. This constrains what the international
media can usually report.”32 In July 2020, Li was found guilty, fined S$15,000
(approx. USD 11,000) and further ordered to pay S$$16,570 (approx. USD
12,151) for legal costs and disbursements.33

Death penalty

23.

24,

25.

26.

27.

Following its First Review in 2011, Singapore accepted the recommendation of
the Working Group on the UPR to make available statistics and other factual
information on the use of the death penalty.3* Despite this commitment, the
Government has failed to provide statistics and data pertaining to death penalty
cases to the public. For example, as of October 2020, the ICJ and local partners
note that public information on death row inmates or regarding their cases is not
available, including with respect to an estimated more than 50 inmates currently
on death row.3>

Following its Second Review, Singapore simply noted fourteen recommendations
calling for measures to bring the country closer to abolition of the death
penalty.3® Since 2016, Singapore has not taken any steps towards abolition of
capital punishment.

In addition, Singapore continues to hinder lawyers’ and civil society’s access to
information, including statistics and other data, as they seek to assist death row
inmates and bring to light information regarding State practices in relation to the
death penalty. The authorities continue to give very little notice of execution to
death row inmates and their families - about five days to a week’s notice -
undermining the right of inmates to exercise their right to appeal.3”

Furthermore, in the case of Syed Suhail bin Syed Zin (*Syed’), the ICJ highlighted
that a breach of lawyer-client confidentiality in the case gave rise to serious
concern about procedural impropriety and fair trial violations and the possibility
that similar breaches may have occurred, and may continue to take place in
similar cases.3® Syed would have been executed on 18 September 2020 if it were
not for an urgent intervention by his lawyer, acting pro bono, which resulted in a
stay on his execution. A similar urgent intervention was filed by the same lawyer
for Moad Fadzir bin Mostaffa, whose execution due 24 September 2020 was
stayed following a respite order granted by the President. The ICJ has called for
both temporary stays to be made permanent.3®

On 22 January 2020, a “correction direction” was issued against Lawyers for
Liberty (LfL), a Malaysian legal organization, under POFMA following LfL's
statements on its website alleging “brutal” procedures that prison officers in
Singapore followed in cases of hanging.%? “Correction directions” were similarly
issued against TOC and journalist Kirsten Han for reproducing the claims in their
reporting online. On 23 January, the Ministry for Communications and
Information ordered the IMDA to issue access blocking orders for LfL's website,
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and by 24 January, the website was no longer accessible in Singapore.*!

The ICJ has called consistently for the abolition of the death penalty in any
circumstance in Singapore as a violation of the right to life and the absolute
prohibition of torture and other cruel, inhuman or degrading treatment or
punishment.42

Corporal punishment

29.

30.

Following its Second Review, Singapore simply noted six recommendations calling
for the abolition of corporal punishment, in particular caning, as a “legal penalty”
for criminal offences.*?® Since 2016, Singapore has not taken any steps towards
the abolition of corporal punishment, notwithstanding the fact that the practice
amounts to a violation of the absolute prohibition of torture and cruel, inhuman
or degrading punishment in contravention of international law.4*

Following a 2015 judgment by the Court of Appeal that failed to declare caning
was unlawful, and which was highlighted in the ICJ)’s submission prior to
Singapore’s Second Review,* caning has continued to be enforced in multiple
cases as punishment for individuals convicted of criminal offences.*® On 19
August 2020, Yuen Ye Ming was administered 24 strokes of the cane in one
session.*” 24 strokes is the maximum legal limit of strokes any adult person may
receive; any sentence of caning must be executed in one single session.*8

International human rights instruments

31.

32.

33.

Following its Second Review, Singapore accepted nine recommendations
pertaining to the ratification of international human rights instruments, including
three urging ratification of the International Covenant on Economic, Social and
Cultural Rights (ICESCR).*® However, since then, Singapore is yet to become
party to the ICESCR. In addition, it has not become a party to International
Covenant on Civil and Political Rights (ICCPR); Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); the
International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families (CMW); and the International Convention for the
Protection of all Persons from Enforced Disappearance (CED).

In November 2017, Singapore ratified the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD).>°

Requests for visits by four Special Procedures: the Special Rapporteurs on the
sale and sexual exploitation of children; human rights and the environment; the
promotion and protection of freedom of opinion and expression; and on
contemporary forms of slavery remain pending with the authorities.>! Visits by
the latter two Special Rapporteurs were postponed by the State.>?

Recommendations

34.

35.

In light of the above-mentioned concerns, the ICJ] calls upon the HRC and the
Working Group on the UPR to recommend that the Government of Singapore:

Re: Freedom of expression online

Enforce in law and in practice commitments Singapore made during the Second
Review to ensure freedom of expression, opinion, assembly and freedom of the
press on the internet and for individuals and organizations communicating via
online public platforms;
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Repeal the Protection from Online Falsehoods and Manipulation Act 2019
(POFMA), or otherwise significantly amend its provisions to ensure the law is
consistent with international human rights law;

Revoke or otherwise reverse administrative decisions on content moderation
promulgated under the law - including “correction directions” and access blocking
orders — which contravene the right to freedom of expression;

Review and amend election-related, defamation and contempt of court provisions
in domestic law - including under the Parliamentary Elections Act, the Penal Code
and the Administration of Justice (Protection) Act 2016 (AJPA) - to bring them in
line with international human rights law;

Repeal all legal provisions criminalizing defamation, including sections 499 to 502
of the Penal Code;

Halt all ongoing investigations of individuals and revoke or otherwise reverse civil
and/or criminal penalties imposed on individuals for merely exercising their right
to freedom of expression and, in the cases of journalists and independent news
outlets, freedom of the press.

Re: Death penalty

Halt all impending executions of individuals, in particular the imminent executions
of Syed Suhail bin Syed Zin and Moad Fadzir bin Mostaffa;

Impose an immediate moratorium on the use of the death penalty, with a view to
abolishing capital punishment;>3

Review laws and policies on the use of the death penalty, including the practice of
mandatory death penalty sentencing, with a view to its abolition in law>4;

Enforce in law and in practice the commitment Singapore made during the First
Review to publicly provide statistics and other factual information on the use of
the death penalty;

Take steps to ensure that procedural and fair trial concerns relating to death
penalty cases are adequately addressed and information on such measures is
accordingly provided to the public;

Cease harassment of individuals, journalists and non-governmental organizations
seeking to bring to light violations of the right to life and the absolute prohibition
against of cruel, inhuman or degrading treatment or punishment.

Re: Corporal punishment
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Impose an immediate moratorium on the practice of caning as a judicially
imposed punishment, with a view to its abolition in law;>>

Implement domestic legal provisions to uphold Singapore’s commitment, under
international law to uphold the prohibition of torture and cruel, inhuman or
degrading treatment or punishment;>®

Refrain from enforcement in practice of impending sentences of caning imposed
on individuals.

Re: International human rights mechanisms

In line with its stated commitment to do so during the Second Review, become a
party to core international human rights instruments and their Optional Protocols
- including the ICESCR, ICCPR, CAT, CMW and CED,>” the Optional Protocol of
the Convention against Torture, the Second Optional Protocol to the International
Covenant on Civil and Political Rights aiming to the abolition of the death penalty,
and the Optional Protocol to the Convention on the Rights of the Child on the sale
of children child prostitution and child pornography;

Accept outstanding country visit requests from the Special Rapporteurs on the
sale and sexual exploitation of children and human rights and the environment;
and refrain from further postponement of the requests of the Special Rapporteurs
on the promotion and protection of freedom of opinion and expression and on
contemporary forms of slavery.
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