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Founded in 1983, The Advocates for Human Rights (The Advocates) is a volunteer-based non-
governmental organization committed to the impartial promotion and protection of international
human rights standards and the rule of law. The Advocates conducts a range of programs to
promote human rights in the United States and around the world, including monitoring and fact
finding, direct legal representation, education and training, and publication. The Advocates is the
primary provider of legal services to low-income asylum seekers in the Upper Midwest region of
the United States. In 1991, The Advocates adopted a formal commitment to oppose the death
penalty worldwide and organized a death penalty project to provide pro bono assistance on
postconviction appeals, as well as education and advocacy to end capital punishment. The
Advocates currently holds a seat on the Steering Committee of the World Coalition against the
Death Penalty.

The World Coalition Against the Death Penalty (WCADP), an alliance of more than 150
NGOs, bar associations, local authorities, and unions, was created in Rome on 13 May 2002. The
aim of the World Coalition is to strengthen the international dimension of the fight against the
death penalty. Its ultimate objective is to obtain the universal abolition of the death penalty. To
achieve its goal, the World Coalition advocates for a definitive end to death sentences and
executions in those countries where the death penalty is in force. In some countries, it is seeking
to obtain a reduction in the use of capital punishment as a first step towards abolition.

Ditshwanelo (The Botswana Centre for Human Rights), is a human rights non-governmental
organization founded in 1993 in Botswana. It aims to improve human rights through education
and governance. The group has campaigned against capital punishment and for LGBT rights.
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EXECUTIVE SUMMARY

1. This report addresses Botswana’s compliance with its international human rights
obligations with respect to the death penalty. The country is a sovereign member state of
the British Commonwealth of Nations,1 the African Union,2 the Southern African
Customs Union,3 and the Southern African Development Community.4

2. Botswana retains the death penalty, going against global trends and regional trends in
Sub-Saharan Africa.5 In Botswana, the death penalty may be imposed for non-lethal
crimes, such as espionage, aiding the enemy, cowardly behaviour, failure to supress
mutiny, and terrorism. Moreover, mandatory death sentences are imposed in cases of
murder, treason, instigating a foreigner to invade the country, and aggravated piracy.

3. During its third-cycle review, Botswana received seventeen recommendations to impose
a moratorium on executions as a preliminary step toward the full abolition of the death
penalty, all of which were noted. Since its 2018 Universal Periodic Review, Botswana
sentenced 16 additional people to death (2 people in 2021), and executed 9 people by
hanging, being the only country in sub-Saharan Africa to have carried out executions in
2021. Botswana is missing an opportunity to break the cycle of executions and
demonstrate that justice can be delivered without using the death penalty6 by joining the
majority of the world’s countries who have already abolished the practice.

4. This report recommends that Botswana abolish the death penalty, ratify relevant human
rights treaties, improve detention conditions for all people, ensure all people facing the
possibility of the death penalty have access to competent legal counsel and the right to a
fair trial, and take steps to reduce the backlog of cases in its criminal court system.

I. IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS
OBLIGATIONS

A12 Acceptance of international norms; A27 Follow-up to Universal Periodic Review, A41
Constitutional and legislative framework

Status of Implementation: Partially Accepted, Not Implemented

5. During its third-cycle review, Botswana received several recommendations, inviting it to
take necessary steps to effectively incorporate into domestic law those international
human rights conventions that Botswana has ratified, including the International
Covenant on Civil and Political Rights and the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.7 Botswana accepted four
recommendations to accelerate the efforts to domesticate the international human rights
treaties and to take the necessary steps to do so.8

6. Botswana has not ratified the Second Optional Protocol to the ICCPR6 and has repeatedly
voted against UN General Assembly resolutions calling for a moratorium on the use of
the death penalty, including most recently in 2020.9
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D23 Death penalty

Status of Implementation: Not Accepted, Not Implemented

7. In 2018, Botswana received twenty-two recommendations related to the death penalty,
amongst which seventeen included a recommendation for imposing a moratorium on
executions as a preliminary step towards the full abolition, all of which Botswana noted.10

8. Since the 2018 UPR, Botswana sentenced 16 people to death (including two people
defendants in 202111) and carried out 9 executions by hanging, making Botswana the
only country in sub-Saharan Africa to have carried out executions in 2021.12 Botswana
commuted the death sentence of one person, a Zimbabwean national.13

9. Currently, not only can defendants still be sentenced to death for non-lethal crimes, such
as espionage, aiding the enemy, cowardly behaviour, failure to supress mutiny, and
terrorism,14 but in accordance with the Botswana Penal Code,15 courts hand down
mandatory death sentences for people convicted of murder, treason, instigating a
foreigner to invade the country, and aggravated piracy. Not all these crimes rise to the
level of “most serious crimes” under Article 6(2) of the ICCPR.

10. It appears that under some circumstances, courts may circumvent the mandatory death
penalty. For example, in 2019, the High Court in Lobatse, during a ruling on extenuation,
ruled that it was “satisfied that there are extenuating circumstances which abate the moral
blameworthiness of the accused entitling the Court to impose a sentence other than
death.” The Court sentenced the defendant to 20 years’ imprisonment.16

11. As part of Botswana’s prior UPR, Botswana pledged to hold a public debate regarding
abolition of the death penalty. To date, Botswana has not held any public consultations or
debates regarding the abolition of the death penalty. Earlier this year, Botswana’s
Minister of Justice, Machana Ronald Shamukuni, conceded to the Committee Against
Torture that “[c]onsultations on the death penalty specifically have not yet commenced.
However, this was a subject of ongoing debate, and was being discussed within the
review of the Constitution, and there would be further public discussions in this area.”17

As the Justice Minister suggested, through a Presidential Commission of Inquiry,
Botswana recently held a public consultation on review of the Constitution. But media
reports suggest that most speakers who commented on the topic stated that they thought
Botswana should retain the death penalty.18

12. Prior to Botswana’s third cycle UPR, the country established a Legal Aid Programme,
which provides legal services to people with limited financial means who are involved in
civil and criminal cases. In cases involving murder and the potential for capital
punishment, the government appoints a private practice attorney/lawyer for the accused,
rather than a Legal Aid Programme lawyer.19 As of the date of the report, there is no
public information regarding how and to what extent the Legal Aid Programme provides
legal services in cases involving capital crimes.

D25 Prohibition of torture and cruel, inhuman, or degrading treatment

13. Botswana has signed and ratified the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and has ratified the African Charter on
Human and Peoples’ Rights,20 the latter of which specifically prohibits in article 4 the
arbitrary deprivation of the right to life and in article 5 cruel, inhuman, or degrading
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punishment.21

14. The UN Committee Against Torture has expressed concern that Botswana has not yet
defined “torture” as a specific offense and has recommended that Botswana establish a
definition in line with Convention guidelines.22

15. The UN Working Group on Arbitrary Detention has received testimonies about police
excessive use of force, including beatings, electrocution, and suffocation of suspects to
extract confessions.23 If a magistrate hears such allegations, the magistrate can order
medical examinations, but they often do not get ordered or performed, and the case
proceedings continue.24

16. Despite any safeguards under the law regarding methods of execution,25 the Committee
Expert and Country Co-Rapporteur against Torture noted during the constructive
dialogue held on 20 July 202226 that “death by hanging was considered to be torture, and
the fact that persons were not aware when the penalty would be enacted was a form of
psychological torture.” This Committee Expert recalled that “there was also no
opportunity for the condemned to have a last meeting with their family.”

17. Amnesty International has recalled that in 2019, the African Court on Human and
Peoples’ Rights found that hanging “inevitably encroaches upon dignity in respect of the
prohibition of torture and cruel, inhuman and degrading treatment” because of the
inherent suffering involved when using this method of execution.27

18. Amnesty International has also reported that the conditions under which authorities carry
out executions amount to cruel, inhuman and degrading punishment, noting that “The
date and time of the set execution is not communicated [to the person sentenced to death]
in advance,” the prisoners are placed in a specific cell called “Cell 10,” “where they
spend the last 24 hours of their life,” and recalling that “ [f]ailure to provide individuals
on death row with timely notification about the date of their execution constitutes, as a
rule, a form of ill-treatment, which renders the subsequent execution contrary to article 7
of the [International Covenant on Civil and Political Rights].”28

19. Individuals facing the death penalty and their family members do not receive advance
notice of the execution,29 and authorities deny family members access to their relative’s
grave or the right to transfer the body for private burial.30

20. Amnesty International notes that “failure to provide relatives with information on the
circumstances of the death of an individual may violate their rights under article 7, [of the
International Covenant on Civil and Political Rights], as could failure to inform them of
the location of the body, and, where the death penalty is applied, of the date on which the
State party plans to carry out the death penalty. Relatives of individuals deprived of their
life by the State must be able to receive the remains, if they so wish.”31 Amnesty
International emphasizes that “[t]ransparency is also a critical safeguard to guaranteeing
their rights and protecting against unlawful executions.”32

D26 Conditions of detention

21. The UN Working Group on Arbitrary Detention observed poor detention conditions
prevalent in detention facilities in Botswana.33 Most of the needed repairs have been
outstanding for years. Police detainees lack adequate bedding—prisoners sleep on the
floors or extremely thin mattresses—and the facilities require significant refurbishing to
be able to provide sanitary conditions, including drinking water.
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D51 Administration of justice and fair trial

22. The Constitution and laws of Botswana provide the right to a fair and public trial,
generally enforced by an independent judiciary. For indigent defendants at risk of being
sentenced to death, the Botswanan Government provides legal counsel or appoints private
attorneys to work pro bono.34

23. The Registrar of the Court of Appeal is required to provide legal counsel to defendants
facing the death penalty. The quality of counsel, however, is inadequate, and legal
counsel’s access to their client is often insufficient to provide a proper defense.
Appointed counsel are often inexperienced junior lawyers.35

24. The President of Botswana must confirm any death sentence and has the option to grant
clemency. Although courts have held that it is unconstitutional to deprive a death-
sentenced defendant of access to counsel,36 the time period for a defendant to submit a
clemency petition is insufficient, and many people sentenced to death lack adequate and
qualified counsel to assist with such efforts.37

25. Court proceedings are significantly delayed for many reasons, including an insufficient
number of court reporters to produce records of proceedings, and failure of a magistrate
or defense counsel to appear, resulting in the frequent adjournment and rescheduling of
trials. Some 200 cases have been reported backlogged, contributing to excessive pre-trial
detention and arbitrary detention.38

II. RECOMMENDATIONS

26. The coauthors of this report suggest the following recommendations for the Government
of Botswana:

 Abolish the death penalty and replace it with a penalty that is fair, proportionate, and in
accordance with international human rights standards;

 Ratify the Second Optional Protocol to the ICCPR;
 Removing the mandatory death penalty for all offences and prohibit the death penalty for

any crime that does not include an intentional killing by the person being sentenced to
death;

 In the meantime, introduce an official moratorium on executions;
 In the meantime, undertake a study of the method of execution with a view to

ascertaining whether it amounts to torture or inhuman or degrading treatment;
 In collaboration with civil society, initiate a public dialogue about the use of the death

penalty in Botswana and the efficacy of alternatives to the death penalty;
 Hold public consultations and debates on the abolition of the death penalty and redouble

efforts to hold a national discussion on the death penalty as a step to toward a moratorium
on executions and eventual abolition of the death penalty;

 Ensure that every person facing execution, their family members, and their legal counsel
receive timely notification are of the set time of the execution, and ensure that family
members are able to receive the body of the person after execution and have the right to
transport the body for a private burial or, in the alternative, have access to the grave of
the family member who has been executed;
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 Ensure that all persons at risk of being sentenced to death, including people from
disadvantaged or marginalized socio-economic backgrounds, receive competent legal
assistance, starting from the moment of arrest or charging, all the way through to appeals
and other recourse procedures, including any potential clemency or mercy processes;

 Provide sufficient resources and funding for the appointment of competent lawyers with
experience and training in capital cases, for gathering evidence for the defense, and for
retaining expert testimony for the defense, regardless of the region in which the case is
tried;

 Define torture in its legislation as a specific offense that conforms with Convention
Against Torture and adopt a law introducing criminal responsibility for law enforcement
officers who engage in torture; and

 Prohibit judges from considering as evidence any statements obtained through coercion,
torture, or ill-treatment, except when offered to prove the crime of torture, and require
judges to order the prompt and effective investigation of any such allegations raised by
the defense.
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