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Submission by the United Nations High Commissioner for Refugees

For the Office of the High Commissioner for Human Rights’ Compilation Report

Universal Periodic Review: Fourth Cycle, 46th Session

CHILE

I. BACKGROUND INFORMATION

In 1972, Chile acceded to the 1951 Convention relating to the Status of Refugees and its
1967 Protocol (hereinafter jointly referred to as the 1951 Convention).1 In 1984, Chile
adopted the Cartagena Declaration on Refugees. Chile acceded in April 2018 to both the
1954 Convention relating to the Status of Stateless Persons (hereinafter the 1954
Convention) and the 1961 Convention on the Reduction of Statelessness (hereinafter the
1961 Convention). Also in 1972, Chile acceded to the International Covenant on Civil and
Political Rights and in 1988 to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. Regarding the accession of regional international
human rights treaties, Chile ratified the American Convention on Human Rights (ACHR) in
1990.

In 2010, Refugee Law No. 20.430 (hereinafter Refugee Law) was adopted, which
established the National Refugee Commission (Comisión Nacional de Reconocimiento de la
Condición de Refugiado). The National Refugee Commission oversees the adjudication of
asylum claims and the planning, promotion and coordination of public policies relating to the
protection of refugees and asylum-seekers in Chile. The National Refugee Commission also
contributes to the implementation of durable solutions for refugees. The Refugee Law is
further complemented by its regulatory Decree No. 837 that came into force in February
2011. On 20 April 2021, a new Migration Law No. 21.325 (hereinafter Migration Law) was
published which modified certain articles of the Refugee Law.

According to UNHCR’s annual statistical data, as of December 2022, Chile hosted
approximately 2,138 refugees and 11,918 asylum-seekers from more than 40 countries, the
majority of them of Colombian and Venezuelan nationality. Approximately 52 per cent of the
refugees and asylum-seekers are female. Chile is also host to 436,845 other persons in
need of international protection, who have not claimed for asylum nor have been recognized
as refugees, mainly displaced Venezuelan nationals but also of other nationalities such as
Colombia, Cuba, and Haiti.2 There is no official systematic, reliable and disaggregated data
available on the stateless population in the country; however, the new Migration Law calls for
the adoption of a statelessness determination procedure. UNHCR has identified 1,925
persons that could be at risk of statelessness which include those born in Chile and
registered under the category of children born to foreigners in transit (Hijos de Extranjeros
Transeúntes),3 generally from Bolivia, Peru and other nationalities.

II. ACHIEVEMENTS AND POSITIVE DEVELOPMENTS

1 Chile made four reservations to the 1951 Convention (about Article 34, Article 17 paragraph 2(a) and Article 17
paragraph 2(c)), see at: www.unhcr.org/protection/convention/3d9abe177/reservations-declarations-1951-
refugee-convention.html
2 See UNHCR, Operational Update Chile, April 2023, available at:
https://data.unhcr.org/en/documents/details/100196
3 See UNCHR, Annual Statistical Report on Chile, 2022.

http://www.unhcr.org/protection/convention/3d9abe177/reservations-declarations-1951-refugee-convention.html
http://www.unhcr.org/protection/convention/3d9abe177/reservations-declarations-1951-refugee-convention.html
https://data.unhcr.org/en/documents/details/100196
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Linked to 3rd cycle UPR recommendation no. 125.265: “Develop the legal framework to
guarantee the rights of all migrants, regardless of their status, and to promote orderly, safe
and regular migration (Mexico)”

The new Migration Law4 was published on 20 April 2021, reforming the Chilean domestic
legal framework on the subject. The law was later enacted and entered into force on 12
February 2022, regulating the entry of foreigners to the territory and the residency permits
applicable to migrants, asylum-seekers, refugees, and other people in need of international
protection. The right to apply for asylum, as well as other rights recognized for refugees
remained unaltered as per the Refugee Law. Moreover, the law introduced the National
Migration Service (SERMIG) and recognized the Chilean State´s obligations to promote,
respect and guarantee refugees and migrants' basic human rights, international protection
principles, and a secure, orderly, and regular human mobility management. Furthermore, the
Migration Law establishes the possibility of claiming complementary protection5 and creates
a special council for statelessness status determination (Consejo para la determinación de la
Apatridia in Spanish).

Linked to 3rd cycle UPR recommendation no. 125.262: “Ensure that measures under the
migration policy in Chile guarantee the protection of basic rights of migrants, in accordance
with its international commitments (Haiti)”

On 6 July 2023, the Chilean Government officially issued the National Migration Policy6

addressing various aspects of human mobility management in Chile, including access to
documentation, border control, family reunification and subsidiary protection, prioritizing
women and girls victims of gender-based violence in their country of origin, LGBTIQ+
individuals, children, older persons and persons with disabilities, and treatment of those who
are not recognized as refugees but are still in need international protection. Moreover, the
new policy contemplates the possibility of establishing extraordinary regularization measures
that shall be eventually determined by the Undersecretary of Interior. The issuance of the
National Migration Policy has significantly contributed to the establishment of a framework
for a work plan to the Chilean State to address the human mobility situation in the country.

With regards to children and adolescents, the SERMIG has granted humanitarian residency
regardless of their legal status in the country or that of their parents.7 This has contributed to
the regularization of undocumented non-citizen children and adolescents in Chile. Between
January and June of 2023, 16,689 residence permits have been granted to children and
adolescents within Chile, of which 6,251 have been granted to Venezuelans and 275 to
Haitians. 8

III. KEY PROTECTION ISSUES, CHALLENGES AND RECOMMENDATIONS
4 See Migration Law No 21.325, 11 April 2021, available at:
https://www.bcn.cl/leychile/navegar?idNorma=1158549
5 Idem. The Article 10 of the Migration Law establishes complementary protection to asylum seekers who are not
granted refugee status may be granted ex officio or upon request to the SERMIG.
6See Ministry of Interior and Public Security, Executive summary of the National Policy on Migration and
Foreigners, 6 July 2023, available at: https://serviciomigraciones.cl/wp-content/uploads/2023/07/PNM-VERSION-
EJECUTIVA.pdf
7 See article 45, Decree No 177, 14 May 2022, available at:
https://www.bcn.cl/leychile/navegar?idNorma=1176043
8 See National Immigration Service, Migratory Statistics under a gender approach, 4 August 2023, pag. 16,
available at: https://serviciomigraciones.cl/sermig-publica-estudio-de-estadisticas-migratorias-y-brechas-de-
genero/ (in Spanish)

https://www.bcn.cl/leychile/navegar?idNorma=1158549
https://serviciomigraciones.cl/wp-content/uploads/2023/07/PNM-VERSION-EJECUTIVA.pdf
https://serviciomigraciones.cl/wp-content/uploads/2023/07/PNM-VERSION-EJECUTIVA.pdf
https://www.bcn.cl/leychile/navegar?idNorma=1176043
https://serviciomigraciones.cl/sermig-publica-estudio-de-estadisticas-migratorias-y-brechas-de-genero/
https://serviciomigraciones.cl/sermig-publica-estudio-de-estadisticas-migratorias-y-brechas-de-genero/
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Challenges linked to outstanding 3rd cycle UPR recommendations.

Issue 1: Procedural safeguards in expulsion proceedings, the principle of non-
refoulement, and administrative detention

Linked to 3rd cycle UPR recommendation no.125.264: “Enable persons subject to
deportation to enjoy their full legal rights (Jordan)”

In 2014, the UN Human Rights Committee recommended that Chile ensure that individuals
subject to deportation processes are able to effectively exercise their right to be heard, to
access adequate representation, and have sufficient time to appeal against expulsion
decisions.9 In addition, in 2018 the Committee against Torture recommended that Chile
revise its legislation to extend the time frame for presenting appeals against expulsion
decisions and to ensure procedural safeguards against refoulement, so no person is
expelled, returned or extradited when at risk of torture.10 In this regard, UNHCR considers
that Chile followed part of the recommendation since the new Migration Law11 has extended
the period for presenting appeals against expulsion measures. It also ensures the provision
of legal assistance from the State through the Legal Support Corporation (Corporación de
Asistencia Judicial in Spanish). Additionally, individuals now have up to 10 days after
receiving the expulsion notification to present their defence before the SERMIG prior to its
dictation. Moreover, according to the new legislation, appeals have suspensive effect on
deportation.

Notwithstanding, since the entry into force of the law, the Ministry of Interior and Public
Security put into forth the Bill 16.072-0612 which incorporates crimes committed within the
national territory and the commission of crimes abroad before obtaining a residency permit,
as cause for foreigners’ expulsions. Also, among the recently approved legislation, the police
and armed forces are entitled to develop identity controls, physical registration and use force
at the border13. Further, a certified letter notification was established to facilitate
administrative expulsion procedures.14 The Political Constitution was modified as well,
extending the maximum period for detention from 48 hours to a maximum of five days for the
implementation of administrative expulsions.15 These reforms were integrated into the
executive version of the new National Immigration Policy.16

These legislative changes do not consider an international protection screening, nor the
strengthening of capacities of the armed forces and other authorities involved in the
identification of such needs. Moreover, this new legal framework could potentially undermine
the procedural safeguards established in the Chilean legislation pertaining expulsion
procedures, thereby the risk of arbitrary detention of migrants and others in need of
international protection may be increased.

9 See United Nations High Commissioner for Human Rights, OHCHR (2019), Compilation on Chile for the UPR
32nd session, Ibid. Para 94
10 See Committee Against Torture, Concluding observations on the sixth periodic report of Chile, 28 August 2018,
CAT/C/CHL/CO/6, para 43, available at:
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Download.aspx?symbolno=CAT%2FC%2FCHL%2F
CO%2F6&Lang=es
11 See Article 141 of the Migration Law No. 21.325, Ibid., available at: https://bcn.cl/3diis
12 See Bill 16.072-06, available at:
http://www.senado.cl/appsenado/templates/tramitacion/index.php?boletin_ini=16072-06
13 Law N° 21.567 Control identidad. https://www.bcn.cl/leychile/navegar?idNorma=1191683
14 Law N° 21.589  Ley Notificaciones. https://www.bcn.cl/leychile/navegar?idNorma=1195178
15 Law N° 21.568  https://www.bcn.cl/leychile/navegar?idNorma=1191770&tipoVersion=0
16 Servicio Nacional de Migraciones, Gobierno de Chile presenta Nueva Política Nacional de Migración y
Extranjería, 6 de julio de 2023, available at: https://serviciomigraciones.cl/gobierno-de-chile-presenta-pnme/

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Download.aspx?symbolno=CAT%2FC%2FCHL%2FCO%2F6&Lang=es
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Download.aspx?symbolno=CAT%2FC%2FCHL%2FCO%2F6&Lang=es
https://bcn.cl/3diis
http://www.senado.cl/appsenado/templates/tramitacion/index.php?boletin_ini=16072-06
https://www.bcn.cl/leychile/navegar?idNorma=1191683
https://www.bcn.cl/leychile/navegar?idNorma=1195178
https://www.bcn.cl/leychile/navegar?idNorma=1191770&tipoVersion=0
https://serviciomigraciones.cl/gobierno-de-chile-presenta-pnme/


4

Likewise, the Migration Law17 regulates immediate redirection at borders, which
contemplates the possibility of returning individuals who are caught entering the national
territory irregularly. Although the legislation states that the person to be redirected to the
border has the right to be heard prior to the execution of the measure, considering the
guarantees contained in the Refugee Law, there are no mechanisms for the identification of
international protection needs or referral mechanisms at border for compliance with
international protection principles. According to the regulation, immediate redirection must
take place within 48 hours18 from the foreigner’s detention and it should be executed with the
presence of the controlling authority of the receiving State. It also entails a prohibition from
entering the country for six months.

In March 2022, the SERMIG issued resolution No. 17.54819 which defined the protocol for
immediate redirection of foreigners. A month later, in April 2022, the SERMIG complemented
the above resolution20 stating that in the case of Bolivia, only Bolivians national should be
returned to their border, and in case of Peru all foreigners could be subject to the procedure.

In general, neighboring countries have been hesitant to accept Venezuelan nationals who
cross irregularly into Chile and are subject to the immediate return.21 The State has yet to
finalize agreements with Peru and Bolivia concerning these redirection measures.

Finally, in October 2023, the Constitutional Proposal Text of the Constitutional Council states
that foreigners who enter irregularly to the country shall be promptly expelled or returned to
their country of origin, transit or residency, although exceptions are considered for cases of
refugees or asylum-seekers. Furthermore, the proposed constitutional provision calls for the
immediate expulsion of individuals who commit serious crimes and explicitly penalizes any
facilitation of irregular entry with commercial intent.22 The Constitutional proposal shall be
voted on by public referendum on 17 December 2023 and has the potential to limit legitimate
rights to freedom of movement and residence and the application of the principle of non-
refoulment.

Recommendations:
UNHCR recommends that the Government of Chile:

a) Ensure that asylum-seekers, refugees and others in need of international protection
are only subject to expulsion procedures under the limited grounds of national
security or public order and ensure that expulsion decisions are reached in
accordance with due process of law and individuals subject to expulsion are allowed
a reasonable period within which to seek legal admission into another country, in line
with Article 32 of the 1951 Convention.

b) Ensure that a non-refoulement assessment is properly conducted in compliance to
non-refoulement obligations under Article 33(1) of the 1951 Convention, international
human rights law, and customary international law.

17 See Article 131 of the Migration Law No. 21.325, Ibid., available at:
https://www.bcn.cl/leychile/navegar?idNorma=1158549
18 See article 154, Decree No 296, 12 February 2022, available at:
https://www.bcn.cl/leychile/navegar?idNorma=1172573
18See National Immigration Service, Migratory Statistics under a gender approach, 4 August 2023, pag. 16,
available
19 See National Immigration Service, Resolution No. 17.548, 02 March 2022, available at:
https://www.portaltransparencia.cl/PortalPdT/buscador-
es?search_org=AB099&search_usr=resolucion%2039.798
20 See National Immigration Service, Resolution No. 39.798, 28 April 2022, available at:
https://www.portaltransparencia.cl/PortalPdT/buscador-
es?search_org=AB099&search_usr=resolucion%2039.798
21 See El Mercurio, “Bolivia rechaza al 93% de los extranjeros reconducidos vía Colchane”, 03 June 2022,
available at: https://www.emol.com/noticias/Nacional/2022/06/03/1062956/bolivia-rechaza-extranjeros-
reconducidos-colchane.html
22 See Approved Text by the Constitutional Council, Art. 16.4, 10 October 2023, available at:
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-
Constitucional_06.10.23.pdf

https://www.bcn.cl/leychile/navegar?idNorma=1158549
https://www.bcn.cl/leychile/navegar?idNorma=1172573
https://www.portaltransparencia.cl/PortalPdT/buscador-es?search_org=AB099&search_usr=resolucion%2039.798
https://www.portaltransparencia.cl/PortalPdT/buscador-es?search_org=AB099&search_usr=resolucion%2039.798
https://www.portaltransparencia.cl/PortalPdT/buscador-es?search_org=AB099&search_usr=resolucion%2039.798
https://www.portaltransparencia.cl/PortalPdT/buscador-es?search_org=AB099&search_usr=resolucion%2039.798
https://www.emol.com/noticias/Nacional/2022/06/03/1062956/bolivia-rechaza-extranjeros-reconducidos-colchane.html
https://www.emol.com/noticias/Nacional/2022/06/03/1062956/bolivia-rechaza-extranjeros-reconducidos-colchane.html
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
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c) Guarantee the rights to liberty and freedom of movement of refugees and asylum-
seekers and ensuring that detention is used only as a measure of last resort, for the
shortest possible period, after consideration of all available alternatives.

Additional protection challenges

Issue 2: Access to fair and efficient asylum procedures

By the end of 2022 Chile registered over 11,000 asylum claims pending a final resolution. In
this same year a total of 1,739 were resolved, of which 59 persons were recognized as
refugees and the rest were rejected or archived. Currently, the Refugee Department consists
of 12 eligibility officials who review the asylum claims and the Refugee Eligibility Committee,
a five-member group, which is only able to review a small number of cases in monthly
meetings. The rate of refugee recognition is just 3%, reflecting a restrictive interpretation and
application of the refugee definition enshrined in Art. 2 of the Refugee Law.

Regarding access to a fair and efficient asylum system in Chile, the protection space has
diminished in recent years. This is attributed to institutionalized barriers that hinder access to
the asylum procedure, the proposition of restrictive legislative reforms to the Refugee Law,
and the reduced processing capacities of the administrative authority. These factors have
led both to diminished access to asylum and a consistently low refugee recognition rate.

Foremost, a significant number of applicants have been denied access to the asylum
procedure in the past years, especially in cases of persons seeking international protection
who entered the country through unauthorized crossings.23 Consequently, in 202024 and
2021,25 the General Comptroller of the Republic (Contraloria General de la Republica in
Spanish) issued a resolution questioning the Ministry of Interior about a series of
administrative decisions that hinder the possibility of claiming asylum.

Following the Comptroller’s resolution, in March 2023, the Supreme Court issued Ruling No.
115.005-2022 directing the National Migration Service (SERMIG) to establish a protocol to
guarantee access to the asylum procedure. In response, SERMIG published a handbook
under Resolution No. 21.726. This handbook lists the formalities required for submitting an
asylum claim, which includes some additional conditions not specified in the Refugee Law26.
Some of these requirements are challenging, and in some cases may be impossible for
asylum-seekers to meet. Barriers to accessing the asylum procedure have consequently
been institutionalized through this administrative regulation, including barriers which the
General Comptroller of the Republic and the Supreme Court have identified as arbitrary in
previous years.27

Among these requirements, the handbook determines that individuals with an irregular
status or who have entered the country irregularly must report their entry to the border police
as a requirement to access the asylum procedure. This requisite is not established in the law
or regulations and may take over six months to a year to complete, thus limiting the
possibilities of those in need of international protection to file an asylum claim in the country.

23 See Supreme Court rulings No. 18.149-2019, 33.221-2019, 20.805-2020, 44.076-2020, 62.684-2020,
91.030-2022, 98.603-2022, and 26.355-2023.
24 See General Comptrollership of the Republic of Chile, Final report on special investigation No. 828, of 2019,
about irregularities from undersecretary of interior (2020), available at:
https://www.interior.gob.cl/transparenciaactiva/doc/Auditoria/400/1359.pdf
25 See General Comptrollership of the Republic of Chile, Opinion No. E154963N21 (2021), available at:
https://www.contraloria.cl/pdfbuscador/dictamenes/E154963N21/html.
26 See Amnesty International. Regularization and protection: International obligations for the protection of
Venezuelan nationals (2023), p. 33, available at: Americas: Regularization and protection: International
obligations for the protection of Venezuelan nationals - Amnesty International
27 See Gutiérrez Merino, Fernanda, & Vargas Rivas, Francisca. (2023). Obstacles in the exercise of the human
right to seek and receive asylum in Chile: entering the asylum determination procedure. Revista de derecho
(Valdivia), 36(1), 137-160, available at: https://dx.doi.org/10.4067/S0718-09502023000100137 (in Spanish).

https://www.interior.gob.cl/transparenciaactiva/doc/Auditoria/400/1359.pdf
https://www.contraloria.cl/pdfbuscador/dictamenes/E154963N21/html
https://www.amnesty.org/en/documents/amr01/7130/2023/en/
https://www.amnesty.org/en/documents/amr01/7130/2023/en/
https://dx.doi.org/10.4067/S0718-09502023000100137
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Additionally, with the introduction of new legislative bills in Congress concerning irregular
entry (refer to Issue 3), this requirement could potentially lead to the criminalization of
asylum-seekers.

Besides the administrative obstacles to accessing the asylum procedure, in its legislative
agenda the Chilean Government has prioritized reforming the regulation of the Refugee
Law28. The particular emphasis of the reforms is related to security and border control
measures, which may lead to further limiting the right to seek asylum.29

In June 2023, the Executive and the presidency of the Senate and the lower chamber
agreed to pursue the necessary legislative procedures with urgency. Within the legislative
agenda, the Executive is promoting the enactment of Bill 16.03430 which would establish an
“admissibility stage” to the asylum procedure, in order to reject manifestly unfounded claims
without any substantive international protection analysis by the competent authority.

UNHCR has highlighted that this proposal does not comply with due process standards
required by international law for exercising the right to seek and enjoy asylum, leading to the
dismissal of legitimate international protection claims and further restricting access to the
asylum procedure.31

In 2022, UNHCR conducted a review of the refugee status determination procedure in Chile
to identify gaps, challenges, and opportunities to strengthen the procedure and issued a
series of recommendations to the State. These recommendations have not been
implemented.

Finally, in October 2023, the Constitutional Proposal Text of the Constitutional Council was
published stating that foreigners who enter irregularly to the country shall be promptly
expelled or returned to their country of origin, transit or residency. Exceptions are considered
for cases of refugee or asylum seekers. Furthermore, the proposed constitutional provision
calls for the immediate expulsion of individuals who commit serious crimes and explicitly
penalizes any facilitation of irregular entry with commercial intent32 The Constitutional
proposal shall be voted by public referendum on 17 December 2023, and could potentially
limit the right to freedom of movement and residence, the right to seek asylum, and may
challenge international non-refoulment standards.

Recommendations:
UNHCR recommends that the Government of Chile:

a) Expressly include in the Refugee Law a provision that establishes that persons who
express a need for international protection at the border will be admitted to the
territory and referred to the appropriate authorities for the immediate registration of

28 See Amnesty International. Regularization and protection: International obligations for the protection of
venezuelan nationals (2023), p. 33, available at: Americas: Regularization and protection: International
obligations for the protection of Venezuelan nationals - Amnesty International
29 See Ministerio del Interior. Agenda Legislativa Priorizada en Materia de Seguridad. Available at:
https://interior.gob.cl/media/2023/04/Agenda-priorizada-de-Seguridad.pdf
30 See Bill 16.034-06, available at:
https://www.camara.cl/legislacion/ProyectosDeLey/tramitacion.aspx?prmID=16575&prmBOLETIN=16034-06
31 See UNHCR’s observations to Bill 15.261-25, 4 May 2023, available at:
https://www.camara.cl/verDoc.aspx?prmTIPO=DOCUMENTOCOMUNICACIONCUENTA&prmID=119635 and
UNHCR's observations to Bill 16.034-06, available at:
https://www.camara.cl/verDoc.aspx?prmID=290185&prmTipo=DOCUMENTO_COMISION
32 See Approved Text by the Constitutional Council, Art. 16.4(b). 10 October 2023, available at:
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-
Constitucional_06.10.23.pdf.

https://www.amnesty.org/en/documents/amr01/7130/2023/en/
https://www.amnesty.org/en/documents/amr01/7130/2023/en/
https://interior.gob.cl/media/2023/04/Agenda-priorizada-de-Seguridad.pdf
https://www.camara.cl/verDoc.aspx?prmTIPO=DOCUMENTOCOMUNICACIONCUENTA&prmID=119635
https://www.camara.cl/verDoc.aspx?prmID=290185&prmTipo=DOCUMENTO_COMISION
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
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their asylum claim.
b) Remove legal and practical barriers that hinder the right to seek asylum, in

accordance with the State´s international obligations.
c) Ensure that the formal examination of the asylum claim at the “admissibility stage” of

the refugee status determination procedure is limited to the verification of the
requirements expressly established in the Refugee Law, and that in case of a
manifestly unfounded claim, a reasoned decision shall be ensured together with
access to an effective appeal mechanism with a suspensive effect of the expulsion
order.

d) Ensure a legal status to asylum-seekers at all stages of the asylum procedure by
granting a residence permit and valid documentation which protects against expulsion
and enables them access to their basic human rights.

e) Implement differentiated case processing modalities, allowing for greater efficiency of
the asylum system.

f) Strengthen the asylum capacities of the Refugees and Resettlement Department to
improve the quality of its resolutions, including through increased capacity building
and strengthening of the technical capacities of the eligibility officers to and creation
of a Country of Origin Unit, to facilitate the RSD process and promote a less
restrictive interpretation of the refugee definition that is in line with the Refugee Law,
the Article 1(1) of the 1951 Convention and the Cartagena Declaration on Refugees
of 1984.

Issue 3: Access to territory and non-penalisation of irregular entry

With respect to Chile’s review during the third cycle of the UPR, the United Nations Country
Team recommended that new migration legislation be adopted which would include
safeguards for the protection of refugees. In addition, UNHCR recommended that Chile
should incorporate mechanisms that ensure access to territory of individuals with
international protection needs who would be referred to fair and efficient refugee status
determination procedures.33

Regarding current entry mechanisms and access to territory for individuals requiring
international protection, the 2010 Refugee Law establishes the possibility to manifest the
intention to claim asylum at Chilean border points. However, in reality, the asylum claim is
not formalized at the border as there is no intervention from the SERMIG at border points,
and the decision to allow or deny access to the territory for asylum-seekers depends solely
on the Investigative Police’s (PDI) criteria, as the controlling authority at the border. UNHCR
has received reports of cases where access to the territory from Peru has been denied to
individuals who have expressed international protection needs to PDI officers at the border.

Moreover, in 2023 several legislative changes have occurred and could limit the possibility of
claiming asylum at the border, thereby heightening the risk of refoulement. Foremost, as
mentioned, Law No. 21.543 of February 2023 was adopted by Congress allowing the
deployment of the Armed Forces to protect border areas, without safeguards to guarantee
the rights of asylum-seekers. Moreover, the Bills 15983-0634 and 15.439-0635aim to prevent
alleged abuses to the system. They restrict access to the asylum procedure, only allowing
claims only from those entering directly from the country they face persecution, limiting its
application to cases of onward movements. Also, the Bill 15.261-2536 intends to amend the

33 See United Nations High Commissioner for Human Rights, OHCHR (2019), Compilation on Chile for the UPR
32nd session, A/HRC/WG.6/32/CHL/2, 16 November 2018, par. 93, available at:
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FWG.6%2F32%2FCHL%2F2&Language=E&Devic
eType=Desktop&LangRequested=False
34 See Bill 15.983-06, available at:
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.camara.cl%2FverDoc.aspx%3FprmID
%3D16205%26prmTIPO%3DINICIATIVA&wdOrigin=BROWSELINK
35 See Bill 15.439-06, available at: https://www.camara.cl/verDoc.aspx?prmID=15667&prmTIPO=INICIATIVA
36 See Bill 15.261-25, available at: https://www.camara.cl/verDoc.aspx?prmID=15484&prmTIPO=INICIATIVA

https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FWG.6%2F32%2FCHL%2F2&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FWG.6%2F32%2FCHL%2F2&Language=E&DeviceType=Desktop&LangRequested=False
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.camara.cl%2FverDoc.aspx%3FprmID%3D16205%26prmTIPO%3DINICIATIVA&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.camara.cl%2FverDoc.aspx%3FprmID%3D16205%26prmTIPO%3DINICIATIVA&wdOrigin=BROWSELINK
https://www.camara.cl/verDoc.aspx?prmID=15667&prmTIPO=INICIATIVA
https://www.camara.cl/verDoc.aspx?prmID=15484&prmTIPO=INICIATIVA
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Migration Law to criminalize the irregular entry of foreigners into the national territory.

In this regard, the Special Rapporteur on the Human Rights of Migrants, the Working Group
on Arbitrary Detention, the Special Rapporteur on the situation of human rights defenders,
and the Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia, and related forms of intolerance issued a communication to the State of Chile
expressing that the draft laws that aim to amend the Migration and Refugee law, if approved,
could undermine the human rights of asylum-seekers and refugees, especially in relation to
the principle of non-penalization of irregular entry, the right to seek asylum, the right to liberty
and security, and the cornerstone principle of non-refoulement.37

Recommendations:
UNHCR recommends that the Government of Chile:

a) Ensure access to the territory for those in need of international protection in fulfilment
of non-refoulement obligations under Article 33(1) of the 1951 Convention,
international human rights law, and customary international law.

b) Ensure that the principle of non-penalisation for irregular entry is respected in the
domestic law and its implementation in fulfilment of the State´s obligations under
Article 31(1) of the 1951 Convention.

c) Establish official identification and referral mechanisms for persons in need of
international protection in border areas.

Issue 4: Prevention of statelessness at birth and the development of a protection
framework for stateless persons

During the Third Cycle of the Universal Periodic Review in 2018, the United Nations Country
Team in Chile and UNHCR recommended to the Chilean Government to guarantee that the
interpretation of the term "foreigner in transit" was enshrined in the new Migration Law,
because the lack of a clear definition of the concept has hindered the acquisition of Chilean
nationality for children born in Chile to foreign parents in an irregular situation. Further, it was
recommended that a nationality law be adopted to ensure legal safeguards to prevent
statelessness at birth.38 Although the new Migration Law included a restrictive interpretation
of children born to “foreigners in transit” in its Article 1(9), in practice, UNHCR is aware of
cases of new-borns to foreign parents who were incorrectly registered under the category of
children born to “foreigners in transit”.

As of December 2022, there are 1,927 children who are registered under this category, who
must submit a formal request to SERMIG for the declaration of their nationality. Then, the
civil registry is responsible for the rectification of birth certificates with the “child of a transient
foreigner” notation, regardless of the legal status of the parents.39 If SERMIG acknowledges
the validity of this notation, the affected person is granted the right to file a nationality claim
action with the Supreme Court within 30 days of SERMIG's decision. Access to the
rectification procedure before the SERMIG and, consequently, the Supreme Court is
hindered by lack access to specialized legal aid. The Alberto Hurtado Legal Clinic, UNHCR's
legal partner in Chile, has provided legal representation to 30 individuals during the first
semester of 2023 and has reported that such cases are challenging to identify and rectify

37 See Special Rapporteur on the human rights of migrants, the Working Group on Arbitrary Detention, the
Special Rapporteur on the situation of human rights defenders, and the Special Rapporteur on contemporary
forms of racism, racial discrimination, xenophobia, and related forms of intolerance, Communication OL CHL
1/2023, 24 May 2023, available at:
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=28103
38 See United Nations High Commissioner for Human Rights, OHCHR (2019), Compilation on Chile for the UPR
32nd session, Ibid., para 97.
39 See Committee on the Elimination of Discrimination against Women (2022), Eighth periodic report submitted
by Chile under article 18 of the Convention, CEDAW/C/CHL/8, par. 90, available at:
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FCHL%2
F8&Lang=es

https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=28103
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FCHL%2F8&Lang=es
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2FC%2FCHL%2F8&Lang=es
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due to widespread unfamiliarity with this specific legal issue and lack of a standardized
procedure before the Colombian authority.

Moreover, Article 17 of the Constitutional Text40 proposed by the Constitutional Council,
indicates that children born to transient foreigners would not acquire Chilean nationality by
being born in Chilean territory or (jus soli). According to the Inter-American Commission of
Human Rights, the legal status of an individual’s parents is not a valid justification for
differential treatment in the acquisition of nationality by jus solis, based on the legal status of
their parents is not a valid explanation to justify a difference in treatment.41 Also, due to the
lack of status regularization pathways in Chile and the low recognition rate of refugees that
results in more persons with an irregular status, this amendment will increase the risk of
statelessness of for children born in Chile that who face difficulties to acquire or confirm the
nationality of their foreign parents.

In 2018, Chile acceded to the 1954 Convention relating to the Status of Stateless Persons.
Under this Convention the State has the obligation of identify and protect stateless persons
within its territory. However, the State has yet to implement a statelessness determination
procedure or a comprehensive legal framework for the protection of stateless persons.
Adopting comprehensive legislation on the protection of stateless persons and establishing a
stateless determination procedure are the most efficient means for State parties to the 1954
Convention to identify stateless persons and to guarantee their rights and protection.
Moreover, stateless persons may face difficulties complying with the requirements to apply
for naturalization. The 1954 Convention establishes that its State Parties shall facilitate as
far as possible the naturalization of these persons.

Recommendations:
UNHCR recommends that the Government of Chile:

a) Ensure that all children born to foreign parents who do not have a regular migratory
status but have the intention to remain in the country are able to acquire the Chilean
nationality by jus soli in fulfilment of its obligations contained in Articles 20 (1) and 24
of the American Convention of Human Rights.

b) Ensure that all children born in its territory who would otherwise be stateless acquire
the Chilean nationality in fulfilment of its obligations contained in Article 20 (2) of the
American Convention of Human Rights and Article 1 (1) of the 1961 Convention on
the Reduction of Statelessness.

c) Adopt a comprehensive legal framework on international protection for stateless
persons, which establishes a statelessness determination procedure and facilitates
the naturalization of stateless persons.

UNHCR
September 2023

40 See Approved Text by the Constitutional Council, Art. 17. 10 October 2023, available at:
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-
Constitucional_06.10.23.pdf
41 Inter-American Commission of Human Rights. Situation of Human Rights in the Dominican Republic (2015),
para. 231, available at: http://www.oas.org/en/iachr/reports/pdfs/dominicanrepublic-2015.pdf

https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
https://www.procesoconstitucional.cl/wp-content/uploads/2023/10/Texto-aprobado-Consejo-Constitucional_06.10.23.pdf
http://www.oas.org/en/iachr/reports/pdfs/dominicanrepublic-2015.pdf

