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Universal Periodic Review: Fourth Cycle, 45 Session

PEOPLE’S REPUBLIC OF CHINA AND THE SPECIAL
ADMINISTRATIVE REGIONS OF HONG KONG AND MACAO

. BACKGROUND INFORMATION

The People’s Republic of China (hereinafter China) became a State Party to the 7951
Convention relating to the Status of Refugees and its 1967 Protocol in 1982 (hereinafter
jointly referred to as the 719571 Convention). China is not a State Party to either the 7954
Convention Relating to the Status of Stateless Persons or the 1961 Convention on the
Reduction of Statelessness (hereinafter the Statelessness Conventions). China has acceded
to a number of human rights treaties, including the International Covenant on Civil and
Political Rights, the International Covenant on Economic, Social and Cultural Rights, the
Convention against Torture, the Convention on the Elimination of Discrimination against
Women, and the Convention on the Rights of the Child.

In absence of a national asylum law or system, UNHCR registers and conducts refugee
status determination (RSD) under its mandate for individual asylum-seekers and issues
individual documentation. The 2012 Exit and Entry Administration Law, which came into
force on 1 July 2013 stipulates that refugees and asylum-seekers shall hold an identity
document issued by Chinese competent authorities during their stay in China. However, this
provision is not yet implemented in practice and as a result refugees and asylum-seekers do
not hold a government-issued document. Nevertheless, UNHCR certificates are generally
respected by the Chinese authorities, and refugees and asylum-seekers holding these
documents are protected against refoulement. However, it does not give them access to
education, employment, government-subsidized health care or social security. UNHCR’s
RSD decisions are communicated to the Chinese authorities. Once recognized by UNHCR,
the Government only permits refugees to remain in China temporarily, while a durable
solution (excluding local integration) is being sought by UNHCR.

Since 2018, there has been progress in the establishment of new State organs related to
asylum and refugee protection. In April 2018, the Government established the National
Immigration Administration (NIA) under the Ministry of Public Security to oversee all refugee-
related matters and in March 2021, NIA created a dedicated Refugee Affairs Division to
undertake RSD and manage other refugee protection issues, which are not implemented yet
due to lack of asylum legislation.

As of 31 December 2022, China hosts 807 asylum-seekers (310 female and 497 male) and
331 refugees (154 female, 177 male) with a total of 183 minors from 50 countries of origin.
Recognized refugees largely originate from Afghanistan, Yemen, Somalia, and Syria.

With respect to the Hong Kong Special Administrative Region (hereinafter HKSAR), the
1951 Convention does not apply in this region. A wide range of international human rights
instruments have been extended to Hong Kong, most notably the 7984 Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (extended in
1992). The Hong Kong Bill of Rights Ordinance (enacted in 1991) and Article 39 of the Hong
Kong Basic Law essentially gives effect to the International Covenant on Civil and Political
Rights in domestic law. HKSAR is signatory to the 1954 Convention relating to the Status of
Stateless Persons.
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HKSAR does not have a legal framework governing the granting of asylum and does not
admit any legal obligations towards the protection of refugees on its territories; as such,
persons under UNHCR’s mandate are subject to domestic immigration laws and are
generally not entitled to legal residency or the right to work. However, since March 2014 a
government-implemented process called the Unified Screening Mechanism (hereinafter the
USM) has been in place, identifying potential deportees with claims who satisfy inter alia the
refugee inclusion criteria, suspending their removal and referring the claims to UNHCR to
review and assist with durable solutions. As the system does not guarantee adequate
standards of interviewing and decision-making, it may amount to refoulement if individuals
with protection risks by international standards have been rejected under the USM and
subsequently removed by the authorities. The Immigration (Amendment) Bill 2020 came into
effect in 2021, intended to streamline the process. In 2022 and 2023, new legislation on the
Update Removal Policy, Advanced Passenger Information System, and measures to expand
immigration detention capacity were passed to increase border control and expedite the
removal of unsubstantiated USM claimants. From the ad hoc cases that UNHCR is aware of,
there are instances in which individuals, despite holding legal identity documents, have been
prevented from entering HKSAR to lodge a non-refoulement protection claim.

As of 31 December 2022, there are 296 people with and for whom UNHCR works in Hong
Kong SAR, of whom 256 were refugees and another 40 had their claims substantiated by
the Government's USM. They originate from 21 countries with the majority from Yemen,
Rwanda, and Somalia. Based on public statistics, as of the end of 2022, there were 210
claims pending determination by the Immigration Department, 2,502 appeals pending at the
Torture Claims Appeals Board, and over 8,487 claimants with pending applications to the
Court (including the Court of First Instance, Court of Appeal and the Court of Final Appeal)
for leave for judicial review.

With regard to the Macao Special Administrative Region (hereinafter MSAR), the 19571
Convention relating to the Status of Refugees and its 1967 Protocol were formally extended
to this region in 2001. The Legal Framework on the Recognition and Loss of Refugee Status
under Law (hereinafter Law 1/2004) came into force in January 2004, transposing into
domestic law procedures governing the assessment of asylum claims in cooperation with
UNHCR. The 1984 Convention Against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment and the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, especially Women and Children have also been extended to the territory in 1999
and 2010, respectively. Neither of the two Statelessness Conventions have been extended
to MSAR.

Since August 2004, the MSAR authorities, through the Macao Refugee Commission, have
been responsible for registering asylum claims and conducting RSD, with UNHCR provision
of technical expertise and support on request. UNHCR generally has access to asylum-
seekers and the determination process. The number of asylum claims is relatively small and
MSAR has yet to positively recognise a refugee. Since the 1951 Convention relating to the
Status of Refugees and its 1967 Protocol were formally extended to MSAR in 2001, there
has been 21 cases in total. As of 31 December 2022, there are 2 persons/2 cases pending
determination. There may be asylum seekers who have not come forward due to their lack of
awareness or lack of confidence in MSAR’s asylum system, considering the low number of
asylum claims.

Il KEY PROTECTION ISSUES, CHALLENGES AND RECOMMENDATIONS

Challenges linked to outstanding 3rd cycle UPR recommendations
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Issue 1: Education for asylum-seekers and refugees

Linked to 3rd cycle UPR recommendation no.28.301: “Take measures to ensure all

children, especially those of asylum-seekers and refugees, have access to education”
(Mexico)

Relevant legislation in China is the Compulsory Education Law (2018 Amendment)’, the
Education Law (2021 Amendment)? and the Vocational Education Law (2022 amendment)3.
The non-discrimination principle to ensure all children enjoy each right equally, including
children’s access to education is prescribed under the Law on the Protection of Minors (2020
amendment)*.

In China, the Ministries of Foreign Affairs, Education, Public Security and Civil Affairs jointly
issued an internal guidance in 2013 authorizing refugee children access to public primary
schools in Hebei, Hubei, Jiangsu and Guangdong Provinces and Beijing Municipality. In
November 2021 the Ministry of Foreign Affairs agreed to permit refugee children to access
public junior high school from 2022 and informed the provincial authorities of the above-
listed provinces accordingly. Through UNHCR’s advocacy with the authorities, in 2022 49%
of all school-aged refugee children (21 girls and 16 boys) were enrolled in primary and
secondary schools.

However, notwithstanding the Government’s authorization for refugee children to access
primary and secondary education in 4 provinces and 1 municipality in China, they are not
formally registered with the Ministry of Education and are not allowed to sit for the graduation
exams, because UNHCR-issued certificates are not legally recognized identity documents
and do not confer the right to education. To access tertiary or higher education, foreigners in
China need to apply for a student visa in their home country, hence, in practice, refugees
and asylum-seekers do not have access to this level of education.

In HKSAR, the Government provides free basic education for eligible children to enter public
primary and secondary schools between the ages of six and eighteen.> However, USM
claimants and refugees do not have outright access to education in HKSAR. On a case-by-
case basis, the Director of Immigration confirms that he has ‘no objections’ in allowing the
respective minors to attend school in HKSAR on a temporary basis, pending the assessment
of their USM claim or a durable solution.?® The Education Bureau accepts schooling
applications for admission to primary or secondary schools, or to a six-month full-time
Initiation Programme designed for newly arrived non-Chinese speaking children.

' Compulsory Education Law of the People's Republic of China (2018 Amendment), Order No.22 of the President
of the People's Republic of China, Article 2 and 4, available at
http://www.npc.gov.cn/npc/c30834/201901/21b0be5b97e54c5088bff17903853a0d.shtml.

2Education Law of the People's Republic of China (2021 Amendment), amended in accordance with the Decision
of the Standing Committee of the National People's Congress to Amend the Education Law of the People's
Republic of China at the 28th Session of the Standing Committee of the Thirteenth National People's Congress of
the People's Republic of China on April 29, 2021.
http://www.moe.gov.cn/jyb_sjzl/sjzl_zcfg/zcfg_jyfl/202107/t20210730_547843.html.

3 The Vocational Education Law, the Standing Committee of the National People’s Congress passed the revised
Vocational Education Law on April 20, 2022, came into effect from May 1, 2022.
http://www.npc.gov.cn/npc/c30834/202010/82a8f1b84350432cac03b1e382ee1744.shtmlhttp://www.moe.gov.cn/j
yb_sjzl/sjzl zcfg/zcfg_jyfl/l202204/t20220421 620064.html .

4 The Law of the People's Republic of China on the Protection of Minors, revised and adopted at the 22nd
session of the Standing Committee of the Thirteenth National People's Congress of the People's Republic of
China on October 17, 2020, came into force on June 1, 2021.
http://www.npc.gov.cn/npc/c30834/202010/82a8f1b84350432cac03b1e382ee1744.shtml.

5 Hong Kong government policy address 2007-2008, paragraph 89, available at:
https://www.policyaddress.gov.hk/07-08/eng/p88.htmli#:~:text=T0%20demonstrate %20the %20Government's %20
steadfast,the%202008%2D09%20school%20year

6 Education Bureau Circular No. 11/2022, Entry of Non-local Children and Children Holding a Form of
Recognizance to Schools in Hong Kong, 31 August 2022, available at:
https://applications.edb.gov.hk/circular/upload/EDBC/EDBC22011E.pdf
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Arrangements are made for them to enter suitable schools upon consideration of their area
of residence and level of study. In practice, USM claimants and refugees are generally
granted permission to enter primary and secondary schools. However, despite the the
provision of free education in public sector schools, other school-related expenses (e.g.
uniforms, books, extracurricular activities) are not covered.

Regarding higher education, USM claimants and refugees are required to obtain a “no
objection” letter from the Director of Immigration to undertake tertiary and higher education
which is approved on a case-by-case basis that is valid for one academic year and subject to
renewal. USM claimants and refugees are generally granted permission to undertake higher
education, though this is limited to self-financing courses open to non-local courses. It is
often difficult for USM claimants or refugees to obtain permission to commence studies in
technical and vocational education (TVE), as these programmes usually have apprenticeship
or work components which they are not permitted to undertake.” Further, USM claimants
and refugees are commonly considered as “international students” (i.e. paying international
student fees) irrespective of whether they graduated from a secondary school in HKSAR;
and financial barriers remain a significant challenge as tuition fees would have to be privately
funded. Overall, although USM claimants and refugees are generally granted permission to
study, they are not included in laws and policies or support structures addressing economic,
social, and cultural rights, with the consistent response from HKSAR Government being that
they are immigration offenders even after their claims are substantiated.

In MSAR, under Article 33 of Law 1/2004 of its domestic legislation, asylum-seekers in a
situation of economic and social insufficiency and the members of their households under
the provisions of the present law shall benefit from social support provided by the Social
Welfare Bureau.? It is observed that asylum seekers in MSAR have been receiving social
support in practice.

The MSAR Government provides 15 years of free education from kindergarten to senior
secondary school, and education is compulsory for all minors from aged 5 to 15.° Although
non-Macao residents can enrol in schools with their stay or residence permit issued by the
authorised entity, the legislation does not explicitly mention access to education for asylum-
seekers and refugees. There is no data available on the Government’s implementation of
education policies for asylum seekers and refugees due to the limited number of claims in
MSAR.

Recommendations:
UNHCR recommends that the Government of China, Hong Kong SAR, and Macao SAR:

a) Consider including ‘nationality or other status’ in the non-discrimination principle
described under the Law on the Protection of Minors, to ensure access of refugee
and asylum-seeking children to compulsory education in China and to facilitate their
access to higher education beyond compulsory education, including vocational
training.

b) Consider establishing an adequate fellowship system, such as through needs-based
scholarships, to enhance the equality of access to higher education for individuals
from disadvantaged groups, including refugees and Unified Screening Mechanism
claimants in Hong Kong SAR.™

7 UNHCR Hong Kong, Access to Education Guide, April 2022, https://www.unhcr.org/hk/wp-
content/uploads/sites/13/2022/04/Access-to-Education-Guide_April-2022.pdf

8 Macau: Lei n. 1/2004, Regime de reconhecimento e perda do estatuto de refugiado [Macau (Special
Administrative Region of China)], 23 February 2004, available at:
https://www.refworld.org/topic,50ffbce5220,50ffbce5247,571f2a80d.0,,,MAC.html

® Macao Special Administrative Region Talent Development Commission, Education, available at:
https://www.scdt.gov.mo/en/home-coming/living/education/

0 Also see UN Committee on Economic, Social and Cultural Rights, “General Comment No. 13: The Right to
Education” (1999), UN Doc. HRI/GEN/1/Rev.7, May 12, 2004, at [26]



https://www.unhcr.org/hk/wp-content/uploads/sites/13/2022/04/Access-to-Education-Guide_April-2022.pdf
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https://www.scdt.gov.mo/en/home-coming/living/education/
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c) Consider granting permission for refugees and Unified Screening Mechanism
claimants in Hong Kong SAR to be enrolled in technical and vocational education
programs, including with apprenticeship or work components as part of their course
curricula.

d) Enact domestic legislation that explicitly guarantees the right to education for asylum-
seekers and refugees in Macao SAR and ensure implementation.

Additional protection challenges

Issue 2: Protection of asylum-seekers and refugees

More than 40 years have passed since China become Party to the 1951 Convention and the
next steps should be the development of national asylum legislation and the revision of
existing laws and policies to regulate refugee rights. UNHCR continues to rely on China to
exercise its mandate to protect refugees and asylum-seekers as part of its obligations under
the 1951 Convention. The adoption of the changes, which added the article on issuing
documents to foreigners applying for refugee status and recognized as refugees by the
Government, in the Law of Entry and Exit was an important first step toward national
ownership of the asylum process in China and UNHCR has expressed its readiness to
provide technical guidance to the Government in the development of national asylum
legislation and related practices.

Despite possession of UNHCR certificates confirming their registration and status with
UNHCR, asylum-seekers and refugees in China continue to face risks of arrest and
detentionfor violation of immigration offences if they enter the country unlawfully or overstay
their visas. Moreover, without valid work permits or licenses to do business, they cannot
obtain legal employment or establish businesses.

The HKSAR Government’s position remains firmly against the granting of asylum in the
territory. The result is the present quasi-legislative regime where claimants substantiated
under the USM are protected from refoulement, but remain in a suspended state of
protracted limbo with no recourse to a durable solution in the territory.

With regard to the MSAR, the adjudication process for the pending asylum claims has
stalled, with little to no progress recorded over the past years, despite clear timeframes
stipulated in its laws. One of the key obstacles observed is the inability of Government
officials who make up the Refugee Commission to formally convene meetings due to other
responsibilities.

Recommendations:
UNHCR recommends that the Governments of China, Hong Kong SAR and Macao SAR:

a) Develop national asylum legislation that provides for a national refugee status
determination procedure and resources, including capacity building for public officials
to undertake registration and RSD.

b) Revise domestic laws and policies to include rights to work, health and education to
refugees and asylum seekers.

c) Ensure persons of all nationalities including those from North Korea who seek
asylum in China can have access to asylum procedures.

d) Adopt a comprehensive, quality, and effective Unified Screening Mechanism in Hong
Kong SAR that is consistent with international standards, including a protection-
sensitive entry system that grants claimants access to the territory in line with the
principle of non-refoulement where their protection needs can be properly assessed.

e) Consider granting substantiated USM claimants and refugees an alternative legal
status to promote real local integration and the enjoyment of basic social-economic
rights in Hong Kong SAR.
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f) Take legislative measures to amend article 5 of the Law 1/2004 governing the strict
composition of the Refugee Commission in order to permit the participation of
appropriate members who are able to participate in RSD and implement the Law in a
timely manner.

g) Consider procedural safeguards that would render independent, qualified and free
legal advice accessible to those claiming asylum in Macao SAR in accordance with
the Macao SAR Legal Aid General Regime 2012 Law 13/2012, article 7(2) that
includes access to legal aid for non-residents.

h) Take legislative measures to explicitly guarantee the rights of refugees recognised in
Macao SAR.

Issue 3: Protection of North Koreans

It is noted that the position of the Government of China is that North Koreans travel to China
for economic reasons and that they are therefore not asylum-seekers; however, it should be
emphasised that some such individuals may be in need of international protection.

Recommendations:
UNHCR recommends that the Government of China:

a) Acknowledge the severity of treatment issued to those returnees who are deemed to
have left North Korea illegally.

b) Take all measures to ensure viable and effective humanitarian space for those North
Korean asylum-seekers who may be determined to be in need of international
protection, including issuing them identification and documentation to legally reside in
China.

UNHCR
July 2023

" Legal Aid General Regime 2012 Law 13/2012, available at https://bo.io.gov.mo/bo/i/2012/37/lei13 cn.asp.
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