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EXECUTIVE SUMMARY 
This report addresses the United States of America’s (U.S.) implementation of its human rights 
obligations in the area of environmental justice.  In the U.S., communities of color and low-
income communities are disproportionately burdened by environmentally harmful human 
activities and their adverse health consequences.  While this phenomenon is caused by multiple 
governmental actions and inactions, this report focuses on three main issue areas:  
 
1) The failure of U.S. law to redress discriminatory actions that adversely impact communities of 
color in the absence of proof of discriminatory motives;  
 
2) The failure of U.S. law and policy to adequately protect the inherent right to life of racial 
minorities through a precautionary approach to environmental decision-making; and  
 
3) The failure of U.S. law and policy to protect communities of color and low-income 
communities from cumulative impacts created by the concentration of environmentally harmful 
uses in discrete communities. 
 
In support of its analysis and recommendations, the report draws upon credible environmental 
research, government studies and analyses, and specific case studies. 
 
The main submitting organizations for this report are the Center on Race, Poverty, and the 
Environment (CRPE) and New York Lawyers for the Public Interest (NYLPI).  Founded in 
1989, CRPE is an environmental justice litigation organization dedicated to helping grassroots 
groups across the United States attack head on the disproportionate burden of pollution borne by 
poor people and people of color.  Founded in 1976, NYLPI is a nonprofit, civil rights law firm 
that strives for social justice through impact litigation, community organizing and advocacy. 
 

I. CURRENT NORMATIVE AND INSTITUTIONAL FRAMEWORK FOR THE 
PROMOTION AND PROTECTION OF HUMAN RIGHTS 

 
1. The Universal Declaration of Human Rights, adopted by the United Nations General  
Assembly in 1948, states that “everyone has the right to life, liberty, and the security of person.”1   
It further acknowledges that all “are entitled without any discrimination to equal protection of 
the law” and “to an effective remedy by the competent national tribunals for acts violating [their] 
fundamental rights.”2 
 
2. The International Convention on the Elimination of All Forms of Racial Discrimination 
(CERD), ratified by the U.S. in 1994, requires state parties to “amend, rescind, or nullify any 
laws and regulations which have the effect of creating or perpetuating racial discrimination 
wherever it exists.”3  CERD protects the right to public health including “the underlying 
determinants of health, such as …healthy occupational and environmental conditions.”4  
 
3. The International Convention on Civil and Political Rights (ICCPR), ratified by the U.S. 
Senate in 1992, states that “every human being has the inherent right to life,”5 a right that 
includes freedom from exposure to environmental dangers.6 
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4. The U.S. Constitution’s 14th Amendment mandates that no “state deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.”7  This mandate has been extended by the U.S. 
Supreme Court to apply to federal actions as well.8  An important basis for addressing racial 
discrimination in the Unites States, this equal protection clause has been interpreted by the U.S. 
Supreme Court to only prohibit actions motivated by intentional racial discrimination.9  In a 
departure from CERD’s mandates, the Court provides no redress for actions that are 
discriminatory in effect where there is no evidence of a racially discriminatory motive. 
 
5. Similarly, Title VI of the Civil Rights Act of 1964 prohibits, “on the ground of race, 
color, or national origin, [that any person] be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiving Federal 
financial assistance.”10  Section 601 of Title VI provides for a private right of action to enforce 
its anti-discrimination mandate and Section 602 of Title VI authorizes federal agencies to issue 
implementing regulations.11  Most federal agencies’ Title VI regulations, including those of the 
U.S. Environmental Protection Agency (EPA),12 bar recipients of federal funds from taking 
actions that have disparate impacts on the basis of race, color or national origin.  Prior to 2001, 
private citizens could enforce regulations promulgated under Section 602 in U.S. courts.  In 
2001, the U.S. Supreme Court ruled in Alexander v. Sandoval that private parties could not bring 
suit to enforce disparate impact regulations issued under Section 602 of Title VI.13  As a result, 
private enforcement of Title VI can only occur pursuant to Section 601, which the Supreme 
Court had previously held to require proof of discriminatory intent.14   
 
6. The National Environmental Policy Act (NEPA) requires federal agencies to consider the 
environmental impacts of their proposed actions.15  For any proposed action that may 
significantly impact upon the environment, including those “significantly affecting the quality of 
the human environment,”16 NEPA requires preparation of an environmental impact statement 
(EIS) that assesses potential significant impacts, including cumulative impacts and identifies 
measures or alternatives to avoid or mitigate such impacts.17 Federal regulations define 
cumulative impacts as “the impact on the environment which results from the incremental 
impact of [a proposed] action when added to other past, present, and reasonably foreseeable 
future actions.”18 

 
II. PROMOTION AND PROTECTION OF HUMAN RIGHTS 

 
7. It is well-established that U.S. communities of color and low-income communities are 
disproportionately burdened by environmentally harmful human activities and their individual 
and cumulative adverse health consequences such as:   
 

• The siting of toxic waste disposal facilities;19 
• The concentration of pollution emitting facilities;20  
• The distribution of environmental harms caused by the extraction of natural 

resources, particularly coal and uranium (an issue of particular concern for Native 
American communities);21 

• The contamination of wildlife used as a food source by Native American and low-
income and minority populations that engage in subsistence hunting and fishing;22   
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• The siting of low-income housing23 and public schools24 in close proximity to 
sources of pollution; and 

• The racial segregation of U.S. housing markets, which concentrates populations 
of color in neighborhoods with substandard housing conditions, limited access to 
healthy food, and high levels of environmental pollution, leading to 
disproportionately negative health outcomes such as asthma and diabetes.25 

 
These disproportionate burdens on communities of color and low-income communities raise 
three broad and related human rights concerns:  the lack of adequate legal remedies for racially 
disparate environmental injuries; the failure of U.S. law to protect of racial minorities through a 
precautionary approach to environmental decision-making; and the failure of U.S. law to address 
the cumulative effects of concentrating environmentally harmful uses in communities of color 
and low-income communities.  These broad concerns remain, despite recent developments at 
EPA suggesting a deeper commitment to address disproportionate environmental burdens on 
communities of color and low-income communities. 
 

A. Failure to Provide Adequate Legal Remedies for Racially Disparate 
Environmental Injuries.   

 
8. In 2008, the Committee on the Elimination of Racial Discrimination reviewed U.S. 
compliance with CERD and recommended that it  “review the definition of racial discrimination 
used in the federal and state legislation and in court practice, so as to ensure – in light of the 
definition of racial discrimination provided for in article 1, paragraph 1, of the Convention – that 
it prohibits racial discrimination in all its forms, including practices and legislation that may not 
be discriminatory in purpose, but in effect.”26    To date, the U.S. has failed to amend its anti-
discrimination legislation accordingly, thus continuing to deny effective remedies to victims of 
actions with a discriminatory effect. 

 
9. The aforementioned Sandoval ruling has undermined the ability of communities of color 
to seek legal redress from discriminatory siting and environmental permitting practices.  For 
example, prior to the ruling, residents of the predominately minority Waterfront South 
neighborhood in Camden, New Jersey, filed suit against New Jersey’s environmental agency 
under EPA’s Title VI regulations to invalidate a permit for the operation of a cement crushing 
facility in their neighborhood, which already contained “two Superfund sites, several 
contaminated and abandoned industrial sites, and many currently operating facilities, including 
chemical companies, waste facilities, food processing companies, automotive shops, and a 
petroleum coke transfer station.”27  On April 19, 2001, a federal district court judge suspended 
the cement plant’s permit, finding that New Jersey’s permitting had disparately impacted racial 
minorities in violation of the EPA’s Title VI regulations.28  The Supreme Court issued its 
Sandoval decision five days later.  In response the district court judge allowed the plaintiffs to 
amend their complaint and found that the amended complaint still stated a valid claim.29  Upon 
appeal, however, the U.S. Court of Appeals for the Third Circuit held that EPA’s Title VI 
regulations could not be privately enforced.30  The cement plant’s permit was restored.  
 
10. After Sandoval, the only redress at the federal level for victims of actions having a 
disparate impact on the basis of race, color or national origin is to file an administrative 
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complaint with the appropriate federal agency under the agency’s Title VI regulations.  This 
course of action has proven ineffective in environmental matters.  A number of studies and a 
recent court ruling document EPA’s consistent failure to process and investigate Title VI 
complaints in a timely and thorough fashion.  
 
11. In 2003, the U.S. Commission on Civil Rights issued a study of the effectiveness of 
EPA’s Title VI Complaint Program.31  The study found that, of the 124 complaints filed with 
EPA by January 1, 2002, only 13 cases (10.5%) were processed by the agency in compliance 
with the its 20 day processing rule; and all 13 cases were rejected for investigation by the agency 
for failure to meet the agency’s regulatory requirements (“rejected”).32  By June 30, 2003 EPA 
had received a total of 136 Title VI complaints, and of that total, 75 were rejected, 26 were 
dismissed for other reasons, and the remaining 35 complaints were accepted by the agency for 
further action.33  Of the 35 complaints accepted for further action, only 2 were informally 
resolved by EPA and another 2 were referred to another agency.  The other 31 complaints 
remained in some stage of EPA review at the time of the study.34   
 
12. Six years later, an independent report examined more recent data on EPA’s Title VI 
complaint process.35  This report found that between 1993 and 2008 the EPA processed a total of 
211 Title VI complaints and of those, 40 (19%) were still pending and 171 (81%) had been 
closed.  Of the closed cases, 127 had been rejected for investigation and 44 had been dismissed.  
Not a single complaint resulted in the EPA ordering remedial measures.  Also, in 2009, the Ninth 
Circuit Court of Appeals reinstated a lawsuit filed by a non-profit community organization 
against EPA for failing to timely process a series of Title VI complaints.36  Through discovery in 
the matter, it was learned that in 2006 and 2007 EPA failed to process a single Title VI 
complaint within the timeframes set forth in EPA’s Title VI regulations.37  The court found that 
the EPA engaged in “a consistent pattern of delay” in response to Title VI administrative 
complaints.38 
 
13. The U.S.’s deliberate failure to meet its international human rights obligations is further 
underscored by the failure of EPA and other federal agencies to implement a 1994 executive 
order on environmental justice, Executive Order 12898.  The Order directs every federal agency 
to “make achieving environmental justice part of its mission by identifying and addressing, as 
appropriate, disproportionately high and adverse human health or environmental effects of its 
programs, policies, and activities on minority populations and low-income populations in the 
U.S. and its territories.”39   Over the past six years, EPA’s Office of the Inspector General (OIG) 
issued two evaluation reports faulting EPA for failing to determine whether the agency’s 
programs caused any disproportionate adverse environmental impacts on minority and low-
income populations and for failing even to develop criteria for assessing such impacts,40 an 
omission which continues to this day. 
 

B. U.S. failure to adequately protect the inherent right to life of racial minorities 
through a precautionary approach to environmental decision-making. 

 
14. CERD requires signatory states to “review… and amend, rescind or nullify any laws and 
regulations which have the effect of creating or perpetuating racial discrimination wherever it 
exists.”41  The precautionary principle provides a framework for such a review and is essential to 
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eliminating disparate environmental impacts on communities of color and low-income 
communities in the U.S. 

 
15. Human activities that use and release toxic pollution, extract natural resources, and that 
change the natural environment have significant adverse consequences for the environment and 
public health, particularly for communities of color and low-income communities.  The 
precautionary principle contains four important components for reducing the disparate pollution 
burden experienced by these communities:  a) “where an activity raises threats of harm to the 
environment or human health, precautionary measures should be taken even if some cause and 
effect relationships are not fully established scientifically;” b) the entity proposing an activity 
bears the burden of showing safety -  i.e. affected communities do not bear the burden of proving 
harm;  c) less harmful alternatives are identified and possibly adopted; and (d) the decision-
making process requires full participation of those affected by a proposed activity.42 

 
16. The precautionary principle is well established in international environmental law.   In 
1982, the World Charter on Nature first recognized the precautionary principle in relation to the 
natural environment and human activities.43  Since then it has been included in several treaties 
including the Rio Declaration on Environment and Development,44 the Climate Change 
Convention,45 and the Convention on Biodiversity.46   The European Commission has also 
adopted a Communication on the Precautionary Principle which outlines how Europe will apply 
the precautionary principle throughout its regulations.47  In addition, Europe uses the 
precautionary principle in its Registration, Evaluation, Authorization, and Restriction of 
Chemical substances regulation (REACH).48  

 
17. In stark contrast is the U.S.’s ineffective chemical policy - the Toxic Substances Control 
Act (TSCA).  Low-income communities and communities of color in the U.S. suffer adverse 
health impacts from heightened chemical exposure, as substantiated by a recent study that 
focused on synthetic chemicals, such as dioxin, pesticides, disinfectants, and PCBs.49  Among 
other things, the study found that:   

 
non-Hispanic Blacks are much more likely to be exposed to dioxins and 
polychlorinated biphenyls (PCBs) and are more likely to be exposed at 
higher levels; Mexican-Americans are much more likely to be exposed to 
pesticides, herbicides, and pest repellants and are more likely to be 
exposed at higher levels than non-Hispanic Whites, and are much more 
likely to be exposed to polycyclic aromatic hydrocarbons (PAHs) and 
phytoestrogens and are more likely to be exposed to phthalates at higher 
levels; non-Hispanic Blacks and Mexican-Americans are much more 
likely to have higher levels of less common chemicals; and non-Hispanic 
Blacks are exposed to the greatest number of chemicals.50  

 
18. This disproportionate exposure has led to increased “rates of illness linked to 
chemical exposure include those of obesity, diabetes, thyroid disease, childhood cancers, 
breast cancer, prostate cancer, heart disease, asthma, neurodevelopmental problems, and 
learning disabilities in children that persist throughout life.”51  In order to comply with its 
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international obligations, and consistent with our recommendations below, the USA must 
reform its chemical policy in light of the precautionary principle.   
 

C. The failure of U.S. law and policy to protect communities of color and low-income 
communities from cumulative impacts created by the concentration of 
environmentally harmful uses in discrete communities 

 
19. As described above, communities of color and low-income communities are 
disproportionately burdened by and exposed to a multitude of environmentally harmful land uses 
and practices and disproportionately suffer the adverse health outcomes they cause.  This is true 
despite a federal law, NEPA, that ostensibly requires agencies to ensure that significant adverse 
environmental impacts, including impacts to the human environment, are avoided and/or 
mitigated before a proposed action or land use can proceed.  One of the major reasons that the 
NEPA mandate remains unfulfilled is the U.S.’s failure to adopt regulations and guidelines that 
ensure that the cumulative impacts of a proposed action and of other past, present, and 
reasonably foreseeable actions are adequately assessed and dealt with.  
 
20. The ineffectiveness of the U.S.’s approach to addressing cumulative impacts is due in 
large part to its failure to develop a clear methodology for doing so.  As pointed out by the U.S. 
Commission on Civil Rights, “Federal agencies…have not adopted formal cumulative impact 
standards to assess the risk to human health from exposures to multiple chemicals from multiple 
sources, even though Executive Order 12898 requires consideration of multiple and cumulative 
exposures.”52  Moreover, as noted above, the requirement to address cumulative impacts has 
existed since the passage of NEPA.  As a result of this omission, there is significant variation in 
the nature and quality of cumulative impact assessment from agency to agency and from project 
to project.  
 
21. Another significant problem is that agencies generally ignore potential cumulative 
impacts where methodological and data limitations make their assessment difficult.  For 
example, NEPA’s implementing regulations require that an agency, when confronted with the 
challenge of incomplete information from which to assess cumulative impacts, consider the 
“overall cost” of obtaining complete information.53  Guidelines developed by the Council on 
Environmental Quality (CEQ), which was created within the executive branch by NEPA to 
coordinate and provide guidance on environmental impact assessments, specify that the costs to 
be considered include “financial costs and other costs such as costs in terms of time (delay), 
program and personnel commitments.”54  Thus, it is within the discretion of a permitting agency 
to prioritize expediency over the health of a community.   
 
22. Where information is incomplete, NEPA’s regulations instruct that the limitations be 
expressly stated in an environmental impact assessment, and that an agency assess cumulative 
impacts to the extent possible given the “credible scientific evidence” that is available.55  Such a 
standard, ostensibly based in sound research principles, effectively creates the presumption that 
there are no human health risks where such risks cannot be properly assessed due to limitations 
in data and/or limitations in our understanding of the cumulative and synergistic effects of given 
impacts.  An approach designed to protect the rights to life and health would instead presume 
that caution is paramount in communities where multiple environmental harms exist: “there is no 
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presumption that multiple exposures, in any amount, constitute an adverse health impact. This 
‘piling-on’ of exposures should be given great weight when assessing the health risk associated 
with placing yet another facility in a neighborhood.”56 
 
23. Perhaps most significantly, as pointed out by the Council on Environmental Quality, even 
where a cumulative impact analysis determines that a proposed action will lead to adverse human 
health consequences, the proposed action may still go forward: 
 

Under NEPA, the identification of a disproportionately high and adverse human health or 
environmental effect on a low-income population, minority population, or Indian tribe 
does not preclude a proposed agency action from going forward, nor does it necessarily 
compel a conclusion that a proposed action is environmentally unsatisfactory. Rather, the 
identification of such an effect should heighten agency attention to alternatives (including 
alternative sites), mitigation strategies, monitoring needs, and preferences expressed by 
the affected community or population.57 

 
Such a policy is in clear conflict with the U.S.’s international human rights obligations.  The 
procedural requirement that a proposed action’s impact on environmental health be considered is 
a far cry from the requirement that a community’s environmental health be protected. 
 

D.  Recent developments at EPA suggest a renewed commitment to addressing 
disproportionate environmental burdens on communities of color and low-
income communities.    

 
24. While this report is largely critical of the U.S. government’s actions and inactions with 
respect to environmental justice, recent developments at EPA suggest that the agency plans to 
address disproportionate environmental burdens on communities of color and low-income 
communities more aggressively than it has in the past.  Those new developments include: 

 
• Environmental justice was named as one of seven agency priorities by the new 

EPA administrator Lisa Jackson, who declared in a January 12, 2010 
memorandum to all EPA employees that EPA “must include environmental 
justice principles in all of our [agency’s] decisions.” 58 

• On January 22, 2010, EPA strengthened the health-based National Ambient Air 
Quality Standard (NAAQS) for nitrogen dioxide (NO2), by creating a new 1-hour 
NO2 standard at the level of 100 parts per billion (ppb) and ordering additional 
monitoring stations for NO2 in urban areas near major roads as well as in other 
locations where maximum concentrations are expected.  The new standard was 
developed to protect public health of sensitive populations – people with asthma, 
children and the elderly.59 

• On June 16, 2009, EPA signed an agreement with the U.S. Department of 
Housing and Urban Development (HUD) and the U. S. Department of 
Transportation (DOT) creating an interagency Partnership for Sustainable 
Communities to help improve access to affordable housing, more transportation 
options, and lower transportation costs while protecting the environment in 
communities nationwide.60  
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• On April 10, 2010, EPA issued a detailed guidance governing the agency’s review 
of Appalachian surface coal mining operations that directs EPA regional 
administrators in EPA Regions 4, 5 and 6 to identify and address the potential 
adverse human health and environmental effects of proposed mining related 
activities on low-income and minority populations in permitting decisions under 
the Clean Water Act.61 

 
 

III.  RECOMMENDATIONS 
 
25. The following are recommendations based on the human rights concerns described 
herein: 
 

a) The EPA should enforce its Title VI regulations by providing an effective administrative 
remedy for addressing actions within its jurisdiction that are racially discriminatory in 
effect.  Doing so requires EPA to address the substantial existing backlog of 
administrative complaints, respond to new complaints within the time frame required by 
its regulations, thoroughly investigate credible claims of discrimination, and enforce 
remedial measures that address the impacts of such discrimination. 
 

b) The U.S. government should amend Title VI of the Civil Rights Act of 1964 to clarify 
that its prohibition on racial discrimination in federally funded programs applies to 
actions that are discriminatory in effect regardless of their intent; and to provide a private 
right of action to enforce existing federal regulations forbidding recipients of federal 
funds from taking actions that are discriminatory in effect regardless of their intent. 
 

c) The U.S. government should enact legislation proposed in 200862 to codify Executive 
Order 12898 and to provide for judicial review of agency actions with respect to 
implementation of said Executive Order and a private right of action to enforce 
compliance with the Order. 

 
d) The U.S. government should reform the Toxic Substance Control Act (TSCA) of 1976 in 

light of the precautionary principle.  TSCA,63 which authorizes EPA to regulate the use 
of chemicals, needs to be reformed in a manner that will: a) reduce the disproportionate 
burden of toxic chemical exposure placed on people of color, low-income people and 
indigenous communities; (b) protect vulnerable groups using the best science – chemicals 
should meet a standard of safety for all people, including children, pregnant women, and 
workers; (c) take action to phase out uniquely hazardous and persistent, bio-accumulative 
toxicants and identify safer alternatives; and (d) hold industry responsible for 
demonstrating chemical safety.64  Currently, chemicals are presumed safe until proven 
harmful; chemical manufacturers should be responsible for demonstrating the safety of 
their products.65  

 
e) The U.S. should adopt and encourage localities to adopt precautionary land use 

regulations that require a distance between residential populations and hazardous 
industrial facilities sufficient to prevent chemical exposure.  The European Commission 
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controls the siting of new facilities “to maintain appropriate distances between 
establishments …and residential areas, areas of public use and areas of particular natural 
sensitivity or interest”66 and obliges the owner or operator of existing uses “to take all 
measures necessary to prevent major accidents and to limit their consequences for man 
and the environment.”  The United States should adopt similar regulations.67   

 
f) The U.S. should amend the National Environmental Policy Act to state that:  

 
i) Any proposed action that will create disproportionately high and adverse 

environmental impacts for communities of color and low-income communities cannot 
go forward unless measures are adopted to eliminate such impacts. 

 
ii) Actions proposed in communities that already host a disproportionate share of 

environmentally burdensome facilities are presumed to create significant adverse 
environmental impacts that must be avoided or mitigated to the greatest extent 
possible. 

 
g) The U.S. should prioritize and fund research efforts designed to determine the cumulative 

and synergistic effects of environmental toxins found in overburdened communities of 
color and low-income communities. 

 
h) The U.S. should provide clear, uniform guidance to federal, state, and local agencies for 

effectively assessing cumulative impacts and disproportionate environmental impacts on 
communities of color and low-income communities in the context of an environmental 
review. 
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