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Access to Justice for Guantanamo Detainees

. Almost 13 years after it opened, the prison at Guantanamo Bay still holds 149 foreign
detainees. Seventy-nine detainees are cleared for transfer from the prison yet remain
detained, the vast majority having been cleared by a US government interagency task
force in 2010. Another 60 detainees have even less recourse from a continuing US policy
of indefinite detention without charge or trial.

Due to procedural delays within the executive branch as well as Congressional
restrictions, transfer of the detainees who were cleared for transfer in 2010 has been
infrequent. Most languish in detention without knowing when if ever they will be
released. Only nine detainees in this category have been transferred in the last year.
Moreover, the administration bears responsibility for opposing in court the release of
detainees against whom the government has presented scant evidence of wrongdoing.

For its part, Congress has in the past enacted provisions banning or otherwise
unnecessarily restricting the transfer of detainees. Yet even in the intermittent absence or
easing of such restrictions, and in spite of calls of foreign heads of state to return their
citizens held captive at Guantdnamo, the administration has been exceedingly slow in
executing transfer orders. Continuing delays could increase the likelihood of new
legislative restrictions that will only further restrict or slow transfer efforts.

Current language in draft text of the National Defense Authorization Act (NDAA)—a bill
that is essentially guaranteed a final vote each year—would ban transfers of even cleared
detainees to Yemen. Of the 79 detainees at Guantanamo that are cleared for transfer, 57
are Yemeni. A Yemen transfer ban would punish these Yemeni detainees by subjecting
them to on-going detention based solely on their country of origin. The administration
must strongly oppose, if not sanction, such discrimination, which would only guarantee
indefinite detention for a vast majority of the cleared detainees.

. The Periodic Review Boards, which began about a year ago after more than two years of
delay, are meant to provide an opportunity for indefinitely imprisoned detainees to
challenge their continued detention through an administrative hearing. But in their first
year, the hearings have largely only aggravated the practice of indefinite detention. They
have proven to be painfully slow and inherently unfair for detainees. In their first year,
the boards held hearings for only nine detainees out of an eligible 71. At that rate, the last
detainee will not complete his first review board hearing until April 2026. Further, the
admissibility of secret evidence means that the detainee and his representatives may be
unable to meaningfully contest the government’s assertion that the detainee represents a
continued threat or the reliability of its sources. In such a scenario, the detainee’s
representatives may be afforded only declassified summaries of the evidence collected by
the government.

The Periodic Review Board system is not meant to replace detainees’ opportunity to
petition for the writ of habeas corpus, but even that right has been seriously constrained
by recent prison policy and court decisions adopting positions urged by the US



government. As of May 2013, detainees are forced to undergo — as one detainee
described them - “humiliating and degrading” groin searches no fewer than four times for
each meeting with attorneys. These intrusive searches have led some detainees to refuse
attorney meetings, chilling detainees’ efforts to contest the lawfulness of their detention
or prepare for a hearing before the PRB. The searches were upheld by the DC Circuit
Court in August 2014 month.

. There are also troubling reports that the Obama administration supports closing the
Guantanamo prison by moving detainees to a Department of Defense detention facility in
the United States. Indefinite detention in the United States is as unlawful and
unacceptable as it is at Guantanamo. Attempts at establishing such a domestic regime
could result in efforts by this and future administration to bypass the constitutional and
human rights restraints and protections of the criminal justice system in favor of
indefinite military detention.

Recommendations

i Take all necessary measures to execute without delay the transfer orders for all
detainees cleared for transfer and to ensure a timely and meaningful Periodic
Review Board process for all detainees held indefinitely.

ii. Strongly oppose legislation that would further delay efforts to transfer detainees
from Guantanamo, especially any that would discriminate on the basis of national
origin.

iii. Take all necessary measures to immediately end the practice of indefinite
detention, including opposition to any efforts to broaden the practice of indefinite
detention beyond Guantanamo Bay.
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Access to Justice for Victims of Torture in the National Security Context

Under the George W. Bush administration, many hundreds of people were tortured and
abused by the CIA and Department of Defense, primarily in Afghanistan, Guantanamo,
and Iraq, but also in other countries after unlawful rendition. Yet, to date, there has been
little accountability for abuses including torture, arbitrary detention and enforced
disappearances.”

In January 2009, shortly after entering office, President Obama took important steps to
dismantle the torture program. Through executive orders, President Obama ordered the
CIA to close its secret prisons, banned the CIA from all but short-term transitory
detention, and put the CIA under the same interrogation rules that apply to the military.?
But in the following years—as the ACLU and other NGOs have documented—the
Obama administration undermined that early promise by thwarting accountability for
torture and other abuses:

i. No survivor of the U.S. torture program has had their day in court. On behalf of
torture victims, the ACLU and other human rights organizations challenged the
mistreatment in court in a number of lawsuits. The government succeeded in
extinguishing those lawsuits based on procedural arguments.

ii. For example, the Obama Administration embraced the Bush Administration’s claim
that, by invoking “state secrets,” the government can not only restrict discovery but
can quash an entire lawsuit—without demonstrating the validity of their claim to a
judge.

iii. The federal government has also used the judicially-created doctrine of qualified
immunity to dismiss civil suits alleging torture; cruel, inhuman, or degrading
treatme3nt; forced disappearance; and arbitrary detention without consideration on the
merits.

iv. Efforts at criminal accountability have not resulted in criminal charges, except
against lower-ranking service members and a single government contractor.

v. The U.S. government has fought to keep secret many documents that would allow
the public to understand the extent of the abuse.

vi. Even as top Bush administration officials were crafting and implementing torture
policies, an untold number of U.S. service members and civilian officials risked their
careers by objecting to official torture and other cruelty. The efforts of these
individuals are not well known and the government has not sufficiently recognized
them.

vii. With domestic avenues for relief closed, a number of victims of U.S. torture and
abuse have filed petitions against the United States with the Inter-American
Commission on Human Rights. The US government has yet to respond to any of the
petitions, including one filed over six years ago on behalf of Mr. Khaled EI Masri.*

In 2012, the U.S. Senate’s committee on Intelligence adopted a 6,000-page report on the
CIA’s use of torture, the most comprehensive to date. With the anticipated release of the
Senate Intelligence Committee’s several hundred-page summary of the report, the United
States has a critical opportunity to demonstrate its commitment to the rule of law and



provide long-overdue accountability for the Bush administration’s illegal torture
program.

12. Recommendations

Ensure that all cases of unlawful killing, torture or other ill- treatment, unlawful
detention, or enforced disappearance are effectively, independently and impartially
investigated. Ensure that perpetrators including, in particular, persons in command
positions, are prosecuted and sanctioned if warranted by the evidence and the law.

Release documents relating to the mistreatment of detainees, including:

a. The memorandum issued by President Bush on September 17, 2001 authorizing
the CIA to establish secret overseas interrogation facilities.

b. Hundreds of CIA cables describing the use of waterboarding and other harsh
interrogation techniques.

c. Over 2,000 photographs of abuse at detention facilities throughout Iraq and
Afghanistan.

Appoint an independent body to provide compensation and rehabilitation services
to those who suffered torture or other cruel, inhuman, or degrading treatment.
President Obama should publicly acknowledge and apologize to the victims of
U.S. torture policies.

Congress should permanently ban the CIA from operating any detention facility
or holding any person in its custody, and subject the CIA to the same
interrogation rules that apply to the military.

President Obama should formally honor the members of the military, the CIA,
and other public servants who, when our nation went off course, stayed true to our
most fundamental ideals.
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Racial Disparities in Sentencing

There are significant racial disparities in sentencing decisions in the United States.’
Sentences imposed on Black males in the federal system are nearly 20 percent longer
than those imposed on White males convicted of similar crimes.® Black and Latino
offenders sentenced in state and federal courts face significantly greater odds of
incarceration than similarly situated White offenders and receive longer sentences than
their White counterparts in some jurisdictions.” Black male federal defendants receive
longer sentences than Whites arrested for the same offenses and with comparable
criminal histories.?

The racial disparities also increase with the severity of the sentence imposed. The level of
disproportionate representation of Blacks among prisoners who are serving life sentences
without the possibility of parole (LWOP) is higher than that among parole-eligible
prisoners serving life sentences. In general, studies have found that greater racial
disparities exist in sentencing for nonviolent crimes, especially property crimes and drug
offenses.’ These racial disparities result from disparate treatment of Blacks at every stage
of the criminal justice system, including stops and searches, arrests, prosecutions and plea
negotiations, trials, and sentencing.'®

In its August 2014 Concluding Observations following its review of the United States,
the CERD Committee reiterated its concern regarding the persistent racial disparities in
the criminal justice system, including the disproportionate number of racial minorities in
the prison population and the disproportionate representation of African-Americans at
every stage of the criminal justice system.™ In its report submitted to the Committee in
June 2013, the U.S. government highlighted the passage of the Fair Sentencing Act of
2010, noting that the law reduced sentencing disparities between powder cocaine and
crack cocaine offenses, but failing to note the over 16,700 prisoners still serving
sentences under the 100-to-1 regime that resulted in the disproportionate imposition of
significantly harsher sentences on Black defendants.*?

Recommendations

i. Abolish the sentence of life without parole for offenses committed by children
under 18 years of age. Enable child offenders currently serving life without parole
to have their cases reviewed by a court for reassessment and resentencing, to
restore parole eligibility and for a possible reduction of sentence.

ii. Abolish the sentence of life without parole for nonviolent offenses. Congress and
state legislatures should eliminate all existing laws that either mandate or allow
for a sentence of LWOP for a nonviolent offense. Such laws should be repealed
for nonviolent offenses, regardless of whether LWOP operates as a function of a
three-strikes law, habitual offender law, or other sentencing enhancement. Make
elimination of nonviolent LWOP sentences retroactive and require resentencing
for all people currently serving LWOP for nonviolent offenses.



Crack and powder cocaine are two forms of the same drug, and Congress should
eliminate any disparity in the amount of either necessary to prompt mandatory
minimum sentences.

Congress should enact comprehensive federal sentencing reform legislation such
as the Smarter Sentencing Act of 2013 or the Justice Safety Valve Act of 2013,
which would reduce some mandatory minimum sentences for drug offenses and
would retroactively apply the Fair Sentencing Act—which reduced the
crack/powder cocaine sentencing disparity —to those currently serving sentences
for these offenses.
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Racial Profiling

Racial profiling in law enforcement is a persistent problem in the United States. Although
top U.S. officials have condemned racial profiling, noting that it “can leave a lasting scar
on communities and individuals” and is “bad policing,” federal policy fails to protect
against it."> In particular, despite repeated calls by civil society, the U.S. Department of
Justice has failed to issue a revision to its 2003 Guidance on the Use of Race by Federal
Law Enforcement.** Although the U.S. government states that the purpose of the
Guidance is to ban racial profiling, the current Guidance has the perverse effect of tacitly
authorizing the profiling of almost every minority community in the United States.

The Guidance exempts from its ban on racial profiling practices that are related to
“protecting the integrity of the Nation’s borders” and “investigating or preventing threats
to national security or other catastrophic events (including the performance of duties
related to air transportation security).” Furthermore, the Guidance does not ban profiling
based on religion, national origin, or sexual orientation.

Examples of profiling include: Federal Bureau of Investigation (FBI) racial mapping;
Transportation Security Administration (TSA) profiling; and immigration enforcement
through programs like Secure Communities™ and Section 287(g) Agreements.’® The
result of these broad exemptions and omissions is that the Guidance sanctions profiling
against almost every minority community in the United States. Allowing profiling in
“border integrity” investigations disproportionately impacts Latino communities and
communities living and working within the 100-mile zone; profiling in national security
investigations has led to the inappropriate targeting of Muslims, Sikhs, and people of
Arab, Middle Eastern, and South Asian descent.

Recommendations

Revise the Department of Justice’s Guidance Regarding the Use of Race to: (1)
prohibit profiling based on religion or national origin or sex (including gender
identity and expression),or sexual orientation; (2) end exceptions for border
integrity and national security; (3) apply the Guidance to state and local law
enforcement who work in partnership with the federal government or receive
federal funding; (4) explicitly state that the ban on racial profiling applies to data
collection, intelligence activities, assessments and predicated investigations; and (5)
make the Guidance enforceable. Revise the Department of Homeland Security’s
April 2013 memorandum to component heads regarding its commitment to non-
discriminatory law enforcement and screening activities, which incorporates the
Justice Department’s Guidance by reference, accordingly.

Declassify and release the full current version of the FBI Domestic Intelligence and
Operations Guide (DIOG) and require the FBI to amend itto incorporate
prohibitions on the use of race and ethnicity in law enforcement investigations and
the amendments to the Justice Department Guidance requested above.



End the 287(g) program, including all jail partnerships and task force agreements.
End the Secure Communities program. Collect and make public data regarding the
race, national origin, and religion of individuals stopped, apprehended, or detained
pursuant to the 287(g) and Secure Communities programs. Halt the government’s
use of immigration detainers in their current form; do not issue detainers except
upon a judicial finding of probable cause; and restrict detainers to individuals
convicted of a serious crime.

Extend the settlement in the case of Jose Sanchez et al. v. U.S. Border Patrol et al.
nationwide, applying its Fourth Amendment training and data collection provisions
to all checkpoints and roving patrols.*’

Support the passage of the End Racial Profiling Act (ERPA).
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Anti-LGBT Discrimination

Despite tremendous advances for the lesbian, gay, bisexual, and transgender (LGBT)
community, there are almost no explicit protections for LGBT people in U.S. federal law.
In basic areas of everyday life including education, employment and housing, LGBT
people remain uniquely vulnerable to discrimination due to the lack of statutory non-
discrimination protections that explicitly reference sexual orientation and gender identity.
Not surprisingly, being harassed at school, fired from a job or denied housing are realities
that far too many LGBT people have experienced personally.

In the most recent Universal Periodic Review process, the U.S. government accepted a
recommendation that it “take measures to comprehensively address discrimination
against individuals on the basis of their sexual orientation or gender.”*®

Even in the absence of explicit federal statutory prohibitions on sexual orientation and
gender identity discrimination, the U.S. government can still take steps to protect LGBT
people from discrimination under existing prohibitions on sex discrimination. To date,
numerous federal courts and the U.S. Equal Employment Opportunity Commission
(EEOC) have held that federal laws that bar sex discrimination—notably Title VI of the
Civil Rights Act of 1964, which bars employment discrimination—extend to
discrimination based on gender identity or a failure to conform to stereotypical notions of
masculinity or femininity.

Recommendations

As broadly as possible, Executive Branch agencies should clarify that existing federal
statutory bans on sex discrimination cover discrimination based on gender identity as
well as discrimination based on a failure to conform to stereotypical notions of
masculinity or femininity.

i. Specifically, the EEOC should issue comprehensive guidance on the scope of protections

for LGBT people under Title VI of the Civil Rights Act of 1964.

The U.S. Department of Education should issue comprehensive guidance on the scope of
protections for LGBT students under Title IX of the Education Amendments of 1972,
which prohibits sex discrimination in any education program or activity receiving Federal
financial assistance.

10
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28.

29.

Unaccompanied Immigrant Children and Families

An estimated 66,000 unaccompanied children and an additional 66,000 family units have
crossed the U.S.-Mexico border since October 2013," in what some observers have
termed a refugee crisis and President Obama” has recognized as a humanitarian
situation. In response, the U.S. government is considering actions that could lead to
systematic violations of its non-refoulement obligations under international law.? It has
also begun to dramatically expand the detention of immigrant families, though
international human rights law strongly disfavors the use of administrative immigration
detention, and rejects it completely for children.?? Finally, it has failed to protect children
from abuse in CBP custody.

Three-quarters of the recently arrived unaccompanied children come from Guatemala, El
Salvador or Honduras, while most of the rest are Mexican. Many of them have fled
violence or persecution in their home countries and seek safety in the United States.
These children have potential claims to protection as refugees, under the UN Convention
Against Torture, or under U.S. immigration law.

These children should be provided access to full and fair immigration proceedings and
legal representation. In accordance with UNHCR guidance and international standards,
they should be interviewed by individuals with expertise and training in child
development. Children have a particular need for such safeguards given their
vulnerability and because it is predictable that traumatized children may face difficulties
expressing their true reasons for fleeing home immediately upon their arrival and when
questioned by a law enforcement officer. 2 Truncated processes that presume
unaccompanied children should be returned—rather than assessed for their protection
needs—could lead U.S. officials to fail to recognize some children’s legal claims and
thereby result in systematic violation of U.S. non-refoulement obligations.

Currently U.S. law requires that unaccompanied children from countries other than
Mexico and Canada be provided a “full and fair hearing” of their claims, and prevents
them from being expelled based on a truncated process.?* However, Congress and the
Executive Branch are currently considering proposals that would instead expand an
accelerated removal (i.e. deportation) process—one that is already being applied to
deport families with unconscionable speed, preventing full and fair presentation of their
cases and ensuring that mistakes are made in life-or-death determinations of future safety.
Indeed, on August 22, the ACLU and other organizations filed a lawsuit against the U.S.
government challenging its policies of denying fair deportation proceedings to refugee
women and children detained at a new family detention facility in Artesia, New
Mexico.?

Some proposals relating to Central American unaccompanied children would treat them
the same way as Mexican children, who are currently subject to truncated and wholly
inadequate processes, including a presumption of immediate return to their home country
without a hearing. Yet the truncated process applied to Mexican children has led to
potential violations of U.S. law and non-refoulement obligations. UNHCR has found that

11



30.

31.

32.

in practice, the abbreviated screening process used for unaccompanied Mexican
children®® has sacrificed fairness and protection for expediency.?’ Mexican children are
interviewed by officers with insufficient training and in a manner that cannot reasonably
be expected to elicit information about whether they are past or potential victims of
abuse. The overwhelming majority of Mexican children (95.5%) are returned to Mexico
without a judicial hearing despite the significant risk of trafficking and other forms of
exploitation, including by criminal gangs and drug cartels.?

Prior to this summer, the United States had begun to move away from the practices of
detained mothers and their children. In 2009, ICE stopped detaining families at the T.
Don Hutto facility in Texas following ACLU litigation and other advocacy challenging
the deplorable conditions of confinement and treatment of children there; by late 2009,
the administration had reduced its detention of immigrant families to 96 beds at one
facility. But in July 2014, the U.S. government reversed course and announced plans to
expand family detention, creating up to 6,350 beds in the near future.®® Already, the
government has opened two new family detention facilities: a 646-bed facility in Artesia
% and a 600-bed facility, run by a private prison company, in Karnes County, Texas.*!
The government is opening at least one additional facility — with a shocking 2,400 beds —
in West Dilly, Texas. It will be run by a private prison company.* The majority of the
mothers and their children detained in these facilities are seeking asylum in the United
States. DHS has inappropriately imposed a no-bond policy for these mothers and
children, including persons who pass credible fear interviews, without an individualized
assessment of the need to detain, and despite individual circumstances that often support
supervision in the community rather than jail detention.®* Remote detention facilities like
Artesia and Karnes also make it difficult to impossible for immigration detainees to
obtain legal counsel in their deportation proceedings.** In addition, medical experts and
child welfare specialists have reported that many children had lost considerable weight
after entering Artesia and several displayed symptoms of depression.®

An additional concern is the treatment of unaccompanied immigrant children detained by
the U.S. agency Customs and Border Protection. The ACLU and other organizations have
documented more than 100 cases where unaccompanied immigrant children detained by
Customs and Border Protection were subjected to verbal, sexual and physical abuse;
prolonged detention in squalid conditions; and a severe lack of essential necessities such
as beds, food and water.*

Recommendations
i. Ensure that all individuals, including unaccompanied children, are given sufficient
time and access to protection as refugees, under the UN Convention Against Torture

or other legal statutes provided by U.S. immigration law.

ii. Do not subject children to truncated screenings for protection.

12



Vi.

Vii.

Provide all individuals, including children, who have colorable claims for protection
with a full and fair hearing and the right to judicial review.

Provide legal representation to all immigrants, and particularly children, with
deportation cases before an immigration judge.

Reject the detention of families and children, unaccompanied or with their parents, as
an immigration enforcement tool. Ensure that the detention of families and children is
only used as a last resort, for the shortest period of time possible. Use and expand the
use of alternatives to detention.

Ensure that administrative detention, when absolutely necessary, comply with all
human rights obligations to provide humane treatment and care, including medical,
legal, and social services.

Increase oversight of Customs and Border Protection, including through body-worn
cameras, create binding and enforceable short-term detention standards for CBP
facilities; and ensure adequate training for all CBP officers on appropriate treatment
of children.

viii.  Investigate all complaints regarding conditions of confinement or abuse, ensure

that officers who abuse immigration detainees are held accountable, and revise
training or policy to prevent inappropriate conditions of confinement or officer
behavior in the future.

13
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34.

35.

36.

Access to Justice in Immigration Proceedings

Each year, the U.S. federal government deports hundreds of thousands of individuals,
including children, longtime residents, and persons with disabilities. Both international
human rights law and the domestic constitutional and statutory law of the United States
guarantee certain basic legal protections to individuals facing deportation. International
human rights law specifically recognizes the right to defend against deportation, to be
represented in that proceeding, and to have their expulsion reviewed by a competent
authority.*” In addition, human rights law guarantees that all persons appearing before a
judicial proceeding receive “a fair and public hearing by a competent, independent, and
impartial tribunal.”®

However, for many noncitizens facing removal from the United States, a fair hearing and
a meaningful opportunity to present claims and defenses is illusory. According to the
most recent statistics released by the government, at least 75% of people deported in
Fiscal Year 2013 did not have a hearing before an immigration judge to determine
whether they could and should be deported.* For these immigrants, it is not an
independent judge but law enforcement officers and agents with the Department of
Homeland Security who arrest, detain, charge, prosecute, and deport who also judge their
cases in often rapid proceedings. Without immigration judge hearings, immigrants facing
removal are never given that brief moment of individuality and impartiality within a
deportation system that often ignores both. The penalties associated with these summary
removal orders include not only expulsion, but also bans on reentering the United States,
which in some cases last a person’s entire lifetime.*°

The ACLU recently settled a lawsuit challenging DHS’s conduct in expelling Mexicans
in the southern border region of California through the use of coercion and
misinformation to pressure individuals into waiving their right to a removal hearing. In a
yearlong investigation (forthcoming) we also found that many people with claims to
remain in the United States and strong ties to this country have been unfairly and
sometimes 1illegally deported when they signed forms in a language they didn’t
understand or were threatened by DHS officers to accept immediate deportation. Some of
these individuals were deported to life-threatening situations and were subject to the very
persecution they had sought to escape.

Even for individuals who do see a judge, however, the immigration court system lacks
essential safeguards to ensure a fair hearing, in compliance with human rights law. For
example, while DHS always pays for an attorney to represent itself in removal
proceedings, hundreds of thousands of immigrants must defend against deportation
without legal representation. The gap in legal representation is particularly stark for
detained immigrants, approximately 84% of whom are unrepresented in immigration
court.* Absent government-funded legal services, large numbers of people—including
young children— will inevitably go through immigration proceedings without legal
assistance given the high cost of representation and its extremely limited availability in
the remote areas where many detention centers are located.*” The ACLU is currently
litigating the right to counsel for all children in removal proceedings.”® With respect to
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unaccompanied children fleeing violence in Central America, the ACLU in August 2014
asked a federal court to immediately block the government from pursuing deportation
proceedings against several children unless it ensures those youth have legal
representation. The move comes as immigration courts are speeding up deportation
hearings44against children in an expedited process sometimes referred to as "rocket
docket."

37. The ACLU previously filed a lawsuit to ensure legal representation for immigrants with
mental disabilities facing removal.”® In 2013 the ACLU won rulings from the district
court establishing the right to legal representation for several lead plaintiffs in the case.*®
While the 2013 Senate immigration reform bill did provide for appointed counsel for
these two groups, that legislation has stalled and the Obama administration has to date
failed to ensure legal representation in the interim.

38. Recommendations

i. Provide appointed, government-paid counsel to all individuals facing removal from
the United States, in particular vulnerable groups such as children and persons with
disabilities.

ii. Use alternatives to detention so that immigrants have more opportunities to find
legal representation and to assist in the preparation of their immigration cases.

iii. Limit the use of summary removal orders deportations that bypass immigration
judge hearings and provide immigration hearings for people facing removal,
particularly in cases where individuals are longtime U.S. residents, have U.S.
family and other community ties in the United States, are children, may be
eligible for humanitarian protection, or may be eligible for prosecutorial
discretion or other immigration relief.

! See ACLU, A Call To Courage: Reclaiming Our Civil Liberties Ten Years After 9/11 (September 2011), available at
https://www.aclu.org/files/assets/acalltocourage.pdf.

2 See Executive Order No. 13,491, 74 Fed. Reg. 4891 (Jan. 22, 2009) (Ensuring Lawful Interrogations), http://www.whitehouse.
gov/the_press_office/EnsuringLawfullnterrogations/.

3 See, e.g. Rasul v. Myers, 563 F.3d 527, 528 (D.C. Cir. 2009) (no reasonable government official would know that Guantanamo
detainees had due process rights or a right to be free from “cruel and unusual punishment” as provided by the Fifth and Eighth
Amendments to the U.S. Constitution); Arar v. Ashcroft, 585 F.3d 559 (2d Cir. N.Y. 2009) (government argued qualified
immunity, but court did not rule on it); In re Iraq & Afg. Detainees Litig., 479 F. Supp. 2d 85 (D.D.C. 2007).

# El-Masri v. United States, Petition No. 419-08, Inter-Am. Comm’n H.R. (Apr. 9, 2008), available at
www.aclu.org/files/pdfs/safefree/elmasri.iachr.20080409.pdf.

® See, e.g., Sonja B. Starr & M. Marit Rehavi, Racial Disparity in Federal Criminal Charging and its Sentencing Consequences,
U of Michigan Law & Econ, Empirical Legal Studies Center Paper No. 12-002 (2012); Marc Mauer, Addressing Racial
Disparities in Incarceration, 91 Prison J. (2011); The Sentencing Project, Racial Disparity in Sentencing: A Review of the
Literature (2005), available at http://www.sentencingproject.org/doc/publications/rd_sentencing_review.pdf.

® U.S. Sentencing Comm’n, Report on the Continuing Impact of United States v. Booker on Federal Sentencing (Jan. 30, 2013),
available at http://www.ussc.gov/news/congressional-testimony-and-reports/booker-reports/report-continuing-impact-united-
states-v-booker-federal-sentencing.
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