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Development of
surveillance
capacity —
“Single
Gateway”, etc.

Unlawful
searches and
other measures
violating the right
to privacy

Weak data
protection bill

Non-independent
data protection

In the same week of the coup, Permanent-Secretary of MICT announced a “National Single Gateway” plan which

will “make it easier to block websites and defend against cyberattacks”. In September 2015, the MICT was ordered

at a Cabinet meeting to establish this gateway. This poses a serious threat to the enjoyment of fundament rights and
freedoms online. This is because the state would have the capability to intercept internet session information over time,
to control (block or permit) information fows coming through Thailand, it would permit them to identify users’ internet
activities habits, and therefore the users themselves. This will also allow offcers to block websites without cooperation
from internet service providers (which would have required court order).

On 15 December 2014, Ministry of ICT issued an order No. 163/2557, referring to NCPO Announcement No. 26, to
appoint a working group (comprised of military and civilian offcials) to test a circumvention equipment to bypass
Secure Sockets Layer (SSL) web encryption, a standard security technology for establishing an encrypted link between
a server and a client. The working group is to work with internet service providers and gateways to test the online
surveillance. A report from TelecomAsia suggested that it may involve the use of fake SSL certifcates and targeting
Facebook users. On 22 January 2015, it was reported that local ISPs were asked by the MICT to install in their data
centers an interception equipment that can reveal username and passwords of Facebook users.

In September 2012, hacking Team, an Italian company, representatives met offcers from Thai government agencies.
Six months later, National Security Council specifcally asked hacking Team if their product could target LINE, WeChat,
and WhatsApp. In April 2014, email exchanges confrmed that hacking Team product could be used for all of them. In
July 2015, documents showing email exchanges revealed that a hacking Team product, the Remote Control System
Galileo, had been ordered and was to be delivered to Thailand. The Galileo system has the ability to bypass
encryption, take control of a user’s device, and to monitor all activities conducted on the device, poses signifcant
threats to the right to privacy.

On 15 December 2014, Ministry of ICT issued an order No. 163/2557, referring to NCPO Announcement No. 26, to
appoint a working group (of which two-thirds are military offcials) to test a circumvention equipment to bypass Secure
Sockets Layer (SSL) web encryption, a standard security technology for establishing a secured link between a server
and a client. The working group is to work with internet service providers and IIG to test the online surveillance. A
report from TelecomAsia, with information from a virtual private network operator using the services provided for by
CAT Telecom, suggested that it may involve the use of fake SSL certifcates and targeting Facebook users. On 22
January 2015, it was reported that local ISPs were asked by the Ministry of ICT to install in their data centers an
interception equipment that can reveal username and passwords of Facebook users.

Following the military coup in 2014, political activists, lawyers, and journalists were increasingly subjected to searches
in their homes and offces and seizures of their computer under the extensive and unregulated powers provided to the
authorities under the Martial law in ways that unlawfully interfered with their right to privacy. Based on documentation
from iLaw released in 17 June 2014, in the two months following the coup, 183 homes and business in Bangkok but
also across the country were searched.

Confscation of computer and communication devices of people who were arrested, both in their homes or offces or
on the site of demonstration, became common. State offcers also demanded passwords of email and social media
accounts from these people after their arrest.

On 25 May 2014, troops raided the house of Somyot Prueksakasemsuk, a labor and political activist and a magazine
editor who was accused of Section 112 of the Criminal Code, and imprisoned without bail since 2011. Offcers arrested
Sukanya and Panitan, Somyot’s wife and son, and confscated two laptop computers belonging to them. No charges
were brought against either Sukanya or Panitan.

On the night of 26 June 2015 (00:30 27 June), police offcers tried to search, without warrant, a car belonging to a
lawyer of Thai Lawyers for human Rights. The car was parked in front of Military court as the lawyer assisted her
clients (New Democracy Movement activists who were arrested that evening). After obtaining a warrant in the next
afternoon (15:05 27 June) the offcers searched laptop computers, tablets and mobile. During the search, two polices
shapped some mobile phones away from the searching spot before returning it around 12 minutes later — those
devices were not sealed yet by forensic offcers. This raise a serious question of admissibility of the evidence.

The current draft of Personal Data Protection Bill from the Council of the State in 2015 has broad and vaguely defned
exemptions to data protection, which will leave signifcant loopholes; and it failed to defne the role and responsibilities
of data processor and data controllers.

The Personal Data Protection Bill also fail to establish an independent data protection authority.
Personal Data Protection Committee proposed by the Bill will be composed of part time individuals under the

authority supervision of Ministry of Digital for Economy and Society and depending, for its functions and secretariat, on the
Offce of National Cybersecurity Committee.
As their goals and missions are different, it is clear that in many circumstance, the operations of Cybersecurity
Committee and Personal Data Protection Committee may be conficting each other.

1. Ensure that its communication surveillance laws, policies, and e) Revoke mandatory SIM card registration policy established by

practices adhere to international human rights law and standards
and respect the right to privacy:

a) Ensure that all interception activities are only carried out on
the basis of judicial authorization and communications interception
regime complies with the principles of legality, proportionality and
necessity regardless of the nationality or location of individuals
whose communications are intercepted;

b)  Strengthen effective oversight over the surveillance practices
of its state security and intelligence agencies;

c) Review all bills related to communication and media currently
pending and in particular the Computer-related Crime Bill and
Cybersecurity Bill, to ensure they comply with national and
international human rights obligations, and in particular the
principles of necessity, proportionality, judicial authorization, and
oversight in relations to communication surveillance and electronic
device search;

d) Investigate reported unlawful communications surveillance
and monitoring activities by state agencies, and take necessary
measures to ensure access to redress in case of violations; and

the Announcement of National Broadcasting and
Telecommunications Commission on the pre-paid SIM card
compulsory registration of 2015.

Ensure that its laws, policies, and practices related to the
collection, the preservation, and the use of forensic evidence, in
particular the electronic evidence, adhere to national and
international human rights standards and respect the right to
privacy and to ensure these procedures produce reliable and
admissible evidence that lead to right to a fair trial.

Adopt a comprehensive data protection law that complies with
international human rights standards and establishes an
independent data protection authority:

a) Ensure that data processing of personal data is conducted in
compliance with national and international standards and
obligations, particularly with regards to the processing of
sensitive personal information, and any violations are investigated
and redress provided to victims; and

b) Ensure that the data protection authority will be independent,
has suffcient power, and has necessary resource to be able in
practice to protect the right to privacy in a timely fashion.
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Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

Challenges Cases, Facts, Comments

Introduction of 2014 Interim Constitution which limits Article 44 of the Interim Constitution gives the head of the

human rights and the rule of law: On 22 July 2014, the NCPO unfettered power to introduce any order deemed

NCPO promulgated an Interim Constitution giving the head necessary for the maintenance of national security. As of March

of the NCPO sweeping, unchecked powers, violating the 2016, the NCPO has used Article 44 to issue 56 orders, many

fundamental pillars of rule of law and human rights, including of which have impacted negatively on human rights including:

equality, accountability, and predictability of the law. prohibiting the gathering of more than 5 persons for political
purposes (NCPO Order no. 3/2015); power to detain persons
for up to 7 days without charge (Order no. 3/2015); and
expediting the acquisition of land in Special Economic Zones
(Order no. 17/2015).

Article 47 of the Interim Constitution enshrines the legality of
and constitutionality of all NCPO orders and announcements,
while Article 48 shields the NCPO from prosecution by declaring
all actions performed under the coup legal and immune from
challenge.

This information was prepared by Thai Lawyers for Human Rights (TLHR) and the International Commission of Jurists (ICJ),
on the basis of the Joint NGO Submission by TLHR and the ICJ.
Please access the Joint NGO Submission at the following link: http://goo.gl/lyGbTjB



Challenges

Prosecution of civilians in military courts: Since the May
2014 coup, NCPO orders (NCPO Order no. 37/2014, 38/2014,
and 50/2014) have expanded the jurisdiction of military courts to
a number of offences, including: offences against the monarchy
(lese-majesté), offences against national security (Articles
113-118 of the Criminal Code), offences against NCPO
announcements and orders, and the usage or possession of
frearms, ammunitions or explosives (the 1947 Firearms,
Ammunition, Explosives, Firework and Imitation Weapons Act).

Cases, Facts, Comments

According to the Judge Advocate General’'s Offce (JAG),
between 22 May 2014 and 30 September 2015, 1,629 civilians
were prosecuted in military courts throughout Thailand,
including 208 people in Bangkok alone.

While civilian criminal procedures should apply in Thailand’s
military courts where there exist no military laws, rules and
regulations, in practice procedural irregularities abound. Thai
civilian courts are formally independent from the executive.

The Thai Military Court system is not independent from the
executive. The Military Court is under the Ministry of Defense
and Military Court judges are appointed by and remain under
the orders of their commanders.

Arbitrary arrest and detention under special security laws
and NCPO orders:

After the lifting of martial law from most provinces on 1 April
2015, the NCPO invoked Article 44 of the Interim Constitution to
issue NCPO Order no. 3/2015. Under NCPO Order no. 3/2015,
Martial Law, and the 1955 Military Court Act, the military has the
power to administratively detain people in military facilities for
up to 7 days without charge and carry out warrantless searches.
NCPO Order no. 3/2015 was later augmented by NCPO Order
no. 5/2015, which also allowed appointed “peace and order
maintenance offcers” these same powers.

Thailand’s martial law (imposed nationwide on 20 May 2014)
provides the military with superior powers over civil authorities,
including the power to administratively detain individuals for
up to 7 days without charge and without requiring that they be
brought before a court.

Civilians in military detention in Thailand are at risk of serious
abuse. Of particular concern is the establishment of a facility
(Nakhon Chaisri) in the 11th Army Circle military base, which
justifes incarceration on the basis of a vaguely worded
“national security” directive, issued by the Ministry of Justice on
8 September 2015. The deaths in late 2015 of two detainees
(Suriyan “Mor Yong” Sucharitpolwong and Police Major Prakrom
Warunprapa) at the Nakhon Chaisri temporary remand facility
do not appear to have been effectively and impartially
investigated. Detainee Adem Karadag, also known as Bilal
Mohammed, accused of the 17 August 2015 Erawan Shrine
bombing has alleged that he was tortured while being held at
the Nakhon Chaisri facility.

Recommendations

1. Repeal or amend the interim Constitution consistent with
Thailand’s international human rights obligations, including
as a matter of priority articles 44, 47 and 48 and take all
necessary steps to ensure the reinstatement of a
constitution that protects and promotes human rights;

2. End the prosecution of civilians in military courts, transfer
all cases of civilians facing proceedings before military
courts to civilian courts, order a retrial in civilian courts for
all civilians convicted of an offence in military courts, and
amend the martial law and the Military Court Act to prohibit
the prosecution of civilians in military courts;

3. Amend or, where appropriate, repeal, all laws and NCPO
orders and announcements, including as a matter of priority
the Head of the NCPO Orders No. 3/2015 and No. 5/2015
issued under Article 44 of the interim Constitution, which
prevent the effective realization of human rights, including
freedom of expression and assembly;

4. Lift martial law and all other emergency rule measures,
particularly article 44 of the interim Constitution and orders
issued under that article, that are in place throughout
Thailand and replace them, when necessary, with
measures compliant with international human rights
standards;

5. Apply procedures for arrest and detention that adhere to
international human rights law and standards, including
the requirement that all detained persons must be brought
before a judge promptly, together with the right to challenge
the lawfulness of the detention, including the conditions of
detention;

6. Ratify and implement into national law all international
human rights treaties to which Thailand is not yet a party;

Amend domestic legislation to ensure that it is consistent
with Thailand’s obligations, including, in particular,

under the Convention Against Torture and the International
Convention for the Protection of All Persons from Enforced
Disappearance; and

Implement commitments made during the First UPR Cycle
to accept visit requests of the Special Procedures of the
HRC, including the SRT and the WGEID, and extend to
them all reasonable cooperation and assistance to facilitate
timely and effective country missions.

For more information, evidence and data, please refer to the bibliography and/or contact:
Ms. Sirikan Charoensiri, Human Rights Lawyer, TLHR: s.charoensiri@gmail.com

Mr. Kingsley Abbott, International Legal Advisor, ICJ: kingsley.abbott@icj.org
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ADMINISTRATIONIOF JUSTICE &
MILITARY COURIS

1.
2.
3.

8.

1.

w

(Brief Assessment of the Implementation of 1st Cycle UPR Recommendations )
For Thailand 1st UPR in 2011, 18 Recommendations were received on the Administration of Justice and Military Courts.

8 recommendations were accepted, while 10 recommendations were noted.

Recommendations are available on UPR Info’s database: http://s.upr-info.org/IU2MnMX.

Accepted Recommendations on Administration of Justice & Military Courts:

Noted Recommendations on Administration of Justice & Military Courts:

10.

Qatar: Strengthen efforts to fnd a solution to the unrest in the southern border areas and ensure that justice is achieved for all sides (88.55);
Oman: Continue to develop the judicial system in order to ensure respect for, and protection of citizens' rights (88.62);

Lebanon: Further accelerate the reform of the justice system to ensure equal treatment for all citizens while continuing to pay specifc
attention to women and children (88.63);

Qatar: Accelerate the reform of the judicial system in order to ensure good governance and equality of treatment of people from different
social classes (88.64);

Malaysia: Continue monitoring and assessing closely the implementation of the Master Plan for the Administration of Justice, and the
Strategic Plan for Development of Justice Process in the Southern Border Provinces of Thailand (88.65);

Sweden: Address the issue of impunity in certain cases and for certain parts of Thai society, not least by strengthening the independence of
the Offce of Prosecutor and the independence of the judiciary (88.69);

United Kingdom: Ensure the rights of victims and families to justice and an effective remedy in law and ensure that the Truth and
Reconciliation Commission be granted suffcient powers to complete its job effectively (88.71);

New Zealand: Ensure that its legislation is consistent with international human rights law pertaining to freedom of expression (89.54);

Uruguay: Ratify or accede as appropriate to the Rome Statute of the International Criminal Court, OP-CAT and ICCPR-OP1 and
ICCPR-OP2 (89.2);

Brazil: Consider ratifying the Rome Statute (89.5);

Japan: Sign and ratify the Rome Statute of the International Criminal Court at an early stage (89.13);

Austria: Ratify the Rome Statute of the International Criminal Court and the Convention on the Prevention and Punishment of the Crime of
Genocide (89.14);

Hungary: Ratify the Rome Statute (89.17);

Switzerland: Repeal section 17 of the Emergency Decree (89.19);

Canada: Abolish provisions in the Martial Law Act and section 17 of the Emergency Decree which grant immunity for criminal and civil
prosecution to State offcials (89.20);

Brazil: Consider reviewing security laws to ensure their conformity with international human rights standards (89.21);

Slovenia: Review security laws to ensure their conformity with the international human rights standards and in particular with regard to
juvenile (alleged) offenders (89.49);

Brazil: Consider repealing criminal laws in favour of appropriate civil laws regarding freedom of expression, in accordance with relevant
international human rights standards (89.50).

Voluntary pledges made in frst UPR, see: Human Rights Council (8 December 2011). Report of the Working Group on the Universal Periodic
Review, Thailand. Paragraph 93, “Thailand will amend its laws to be more in alignment with international human rights instruments, which
includes ensuring that criminal laws are aligned with the Convention against Torture and the Convention for the Protection of All Persons
from Enforced Disappearance and improving the laws to better protect women and children.”; Paragraph 94, “Thailand will issue a standing
invitation to all the special procedures of the Human Rights Council.”; Paragraph 95, “Thailand will accelerate efforts to reform the justice
system and strengthen law enforcement.”

Chapter 3, Section 25, of the draft Constitution states that: “As for the rights and liberties of Thai people, in addition to the rights and duties
as guaranteed specifcally by the provisions of the Constitution, a person shall enjoy the rights and liberties to do any matter which is not
prohibited or restricted by the Constitution or law and such rights and liberties shall be protected by the Constitution in so far as the exercise
of such right or liberty does not affect or endanger the security of the State or public order or good morals and does not violate the rights or
liberties of others.”; Article 270 of the Provisional Clauses section of the draft Constitution states that: “(1) All announcements, orders, and
actions by the National Council for Peace and Order (NCPO) or the chief of the NCPO, (including their implementation), which are enforced
before the declaration of this Constitution or those that have been issued under Section 257, Paragraph 2, whether they are announcements,
orders, or actions, which have been enforced in line with legislative, administrative, or judicial power under the Constitution would be
considered as constitutional. Cancelation or amendment of those announcements, orders, or actions, will have to be done through the
adoption of Acts. Cancellation and amendments of administrative orders, announcements, or actions, would only be allowed through the
orders of the Prime Minister or the decisions of the Cabinet on a case-by-case basis. (2) Any components, which have been outlined in the
Constitution of the Kingdom of Thailand (interim) B.E. 2557 and amendments (no. 1) to the Constitution of the Kingdom of Thailand (interim)
B.E. 2557 are constitutional and lawful. Any actions related to the aforementioned components would be considered as constitutional and
lawful.” [Unoffcial translation]. Available [in Thai] at: http://www.constitutionnet.org/fles/2016_draft_constitution_of_thailand.pdf

J

This information was prepared by Thai Lawyers for Human Rights (TLHR) and the International Commission of Jurists (ICJ),

on the basis of the Joint NGO Submission by TLHR and the ICJ.
Please access the Joint NGO Submission at the following link: http://goo.gllyGbT|B
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Article 44 of the 2014 Interim Constitution: “In the case where the Head of the National Council for Peace and Order deems necessary for the purpose of reforms
in various felds, for the enhancement of unity and harmony among people in the country, or for the prevention, restraint, or suppression of any act which
undermines public order or national security, the Throne, the national economy, or State affairs, irrespective of whether such act occurred inside or outside

the Kingdom, the Head of the National Council for Peace and Order, with the approval of the National Council for Peace and Order, shall have power to order,
restrain, or perform any act, whether such act has legislative, executive, or judicial force; the orders and the acts, including the performance in compliance with
such orders, shall be deemed lawful and constitutional under this Constitution, and shall be fnal. When those have been carried out, a report shall be made to

~ the President of the National Assembly and the Prime Minister for acknowledgement without delay.” [Unoffcial translation].

2. iLaw (March 2016). Report on the Exercise of Power under Section 44 of the Interim Constitution of Thailand. Available [in Thai] at: http://www.ilaw.or.th/
Q node/3679

3. Article 47 of the 2014 Interim Constitution: “All announcements and orders of the National Council for Peace and Order or orders of the Head of the National
Council for Peace and Order which had been announced or made between 22 May B.E. 2557 and until the date the Council of Ministers takes offce under this
Constitution, irrespective of their constitutional, legislative, executive or judicial force, including the performance in compliance therewith, irrespective of whether
those acts have been performed before or after the date of entry into force of this Constitution, shall be considered lawful, constitutional and fnal. Those
announcements and orders applicable on the date before the promulgation date of this Constitution shall continue to be in force until there are laws, rules,
regulations, resolutions of the Council of Ministers, or orders, as the case may be, issued to amend or repeal them. In the case where the National Council for
Peace and Order issues an order appointing any person to assume offce or removing from offce of any position mentioned in section 24 before the date this
Constitution comes into force, the Prime Minister shall respectfully present to the King for appointing such person to assume offce or removing such person from
offce.” [Unoffcial translation].

4.  Article 48 of the 2014 Interim Constitution: “In regard to all acts which are performed on account of the seizure and control of State governing power on 22 May
B.E. 2557 by the Head and the National Council for Peace and Order, including all acts of persons incidental to such performance or of persons entrusted by the
Head or the National Council for Peace and Order or of persons ordered by persons entrusted by the Head or the National Council for Peace and Order, which
have been done for the beneft of the abovementioned performances, irrespective of whether such acts were performed to have constitutional, legislative,
executive, or judicial force, including punishments and other offcial administrative acts, and irrespective of whether the persons performed such acts as a
principal, an accomplice, an instigator or a commission agent and whether those acts have been done on, before or after the aforesaid date, if those acts
constitute offences under the laws, the persons who commit those acts shall be entirely discharged from such offences and liabilities.” [Unoffcial translation].

5.  iLaw (29 October 2015). Military Court in Thailand under NCPO regime. Available at: http://freedom.ilaw.or.th/en/blog/military-court-thailand-under-ncpo-regime
6.  TLHR (13 November 2015). Civilian trial in military courts. Available at: https://thr2014.wordpress.com/2015/11/13/civilian-trial-in-military-courts/

7.  TLHR (2 February 2015). Martial Law and the Military Court: Civil and Political Rights in Thailand (22 May 2014-15 January 2015).
Available at http://humanrightsinasean.info/system/fles/documents/TLHR%20report-Civilians%20in%20Military%20court.pdf

8. Human Rights Council (22 February 2016). Report of the Special Rapporteur on the situation of human rights defenders, Observations on communications
transmitted to the Governments and replies received. UN Doc. A/IHRC/31/55/Add.1. Communication JUA 16/07/2015 Case no: THA 7/2015.

9.  The Ministry of Justice issued directive ‘Regulation no. 314/2015’ on 8 September 2015, announcing the establishment of a temporary detention facility Nakhon
Chaisri, inside the 11th Army Circle military base in Bangkok. Available [in Thai] at: http://www.ratchakitcha.soc.go.th/DATA/PDF/2558/E/215/7.PDF

10. ICJ/HRW (24 November 2015). Joint Letter to Permanent Mission of Thailand to the UN. Available at: https://www.hrw.org/sq/node/283803#_ftnref7

11. Reuters (15 February 2015). Chinese Uighur was tortured into confessing role in Bangkok bomb: lawyer.
Available at: http://www.reuters.com/article/us-thailand-blast-idUSKCNOVOOID

Recommendations

The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:

1. Recommendation 1: [N/A]

2. Recommendation 2 is based on: UN General Assembly (7 August 2013). Report of the Special Rapporteur on the independence of judges and lawyers. UN
Doc. A/68/ 285. Paragraph 98, “As a specialized jurisdiction aimed at serving the particular disciplinary needs of the military, the ratione materiae jurisdiction of
military tribunals should be limited to criminal offences of a strictly military nature, in other words to offences that by their own nature relate exclusively to legally
protected interests of military order, such as desertion, insubordination or abandonment of post or command.”; Paragraph 100, “Military tribunals, when they
exist, should only try military personnel accused of military offences or breaches of military discipline.”; Paragraph 102, “The trial of civilians in military courts
should be limited strictly to exceptional cases concerning civilians assimilated to military personnel by virtue of their function and/or geographical presence who
have allegedly perpetrated an offence outside the territory of the State and where regular courts, whether local or those of the State of origin, are unable to
undertake the trial.”

3. Recommendation 3 is based on: UN General Assembly (7 August 2013). Report of the Special Rapporteur on the independence of judges and lawyers. UN
Doc. A/68/ 285. Paragraph 110, “All persons convicted by a military tribunal have the right to have their conviction and sentence reviewed by a higher civilian
tribunal. States should determine the modalities by which such review is to be carried out, as well as which court should be responsible.”

4.  Recommendation 4 is based on: UN General Assembly (7 August 2013). Report of the Special Rapporteur on the independence of judges and lawyers. UN
Doc. A/68/ 285. Paragraph 103, “The burden of proving the existence of such exceptional circumstances rests with the State. Such reasons must be
substantiated in each specifc case, since it is not suffcient for the national legislation to allocate certain categories of offence to military tribunals in abstracto.
Such exceptional cases should be expressly provided for by the law.”

5.  Recommendation 5: [N/A]

6. Recommendation 6 is based on: UN General Assembly (7 August 2013). Report of the Special Rapporteur on the independence of judges and lawyers. UN
Doc. A/68/ 285. Paragraph 105, “In all cases before military tribunals, the State must take all necessary measures to ensure that the proceedings are in full
conformity with international human rights law and standards and with the requirements for ensuring fair trial and due process guarantees, in particular those
set out in articles 9 and 14 of the International Covenant on Civil and Political Rights.”; Paragraph 107, “Military tribunals and the proceedings before them
should, in all circumstances, respect and apply the principles of international law relating to a fair trial. Any restrictions to fair trial requirements and due process
guarantees must be provided for by the law, justifed by objective reasons, be proportional and never undermine the overall right to a fair trial.”

7. Recommendation 7: [N/A]
8. Recommendation 8: [N/A]
9. Recommendation 9: [N/A]
10. Recommendation 10: [N/A]

This information was prepared by Thai Lawyers for Human Rights (TLHR) and the International Commission of Jurists (ICJ),

on the basis of the Joint NGO Submission by TLHR and the ICJ.
Please access the Joint NGO Submission at the following link: http://goo.gllyGbT|B




TORTURE AND OTHERICR UEIEHINIFHUTINANENOR
DEGRADING TREATIVENTSORWPEINISHIVIENT;

Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

Challenges

Criminalising Torture

Torture Investigations and
Impunity

Deaths in Custody

Cases, Facts, Comments

Presented to the Cabinet on 12 January 2015, the draft Prevention and Suppression of Torture and Enforced
Disappearance Act was still under consideration by the Cabinet as of March 2016. The authorities must ensure

that the fnal draft Act brings about full domestic compliance with the provisions of UNCAT and the International
Convention for the Protection of All Persons from Enforced Disappearance (CED). In its current form, the draft Act
defnes the crime of torture according to UNCAT. However, the committee that would be in charge of investigating
complaints, as well as designating and changing prosecutors in cases of torture would be headed by the Minister of
Justice and have many high-ranking civil servants as its members. This committee would therefore fail to meet the
requirement of impartiality of investigations as stipulated by Article 12 of UNCAT.

Authorities’ continued failure to promptly, independently, impartially and effectively investigate torture allegations
highlights the absence of an impartial oversight mechanism with full functional capacity and powers. Authorities
have allowed suspected perpetrators to remain on active duty without subjecting them to any disciplinary measures.
Provisions in special laws and NCPO Orders providing immunity from prosecution have further compounded a
climate of impunity. Independent bodies have failed to deliver redress. While the National Anti-Corruption
Commission (NACC) receives some complaints on torture, it is functionally a “graveyard” where torture
investigations are metaphorically buried. Courts are also failing in their duty to investigate allegations of torture,
including in cases of court inquests into deaths in custody.

There have been a number of deaths in custody in suspicious circumstances since the May 2014 coup, including
in military detention facilities in Bangkok. Deaths in custody also continue to be reported in Ingkayuth Camp, the
main interrogation facility for security suspects in the Deep South. In most cases of torture allegations and deaths
in custody there is no independent investigation. Two high-profle suspects (Suriyan “Mor Yong” Sucharitpolwong
and Police Major Prakrom Warunprapa) died in late 2015 at the Nakhorn Chaisri temporary remand facility in the
11th Army Circle Military Barracks, established in September 2015. Cases of deaths in custody in prison have been
documented, such the Redshirt demonstrator accused of killing a Yellowshirt activist, Surakrit Chaimongkol, who
died in Bangkok Remand Prison on 28 August 2014.

This information was prepared by the Cross Cultural Foundation (CrCF) based on the Joint NGO Submission by the Cross Cultural Foundation (CrCF), Hearty Support Group (Duayijai), and Patani
Human Rights Network (HAP), Highland Peoples Taskforce (HPT) and the Center for Protection and Revival of Local Community Rights (CPCR).
Please access the Joint NGO Submission at the following link: https://voicefromthais.fles.wordpress.com/2015/09/upr-torture_and-land-_-crcf-and-partners_21sep-2015.pdf



Challenges

Shackling, lll-treatment
and Prison Conditions

Cases, Facts, Comments

Article 14 of the 1936 Correction Act provides that instruments of restraint can be used in cases where prisoners
pose a serious risk to their own or others’ lives or they are likely to attempt to escape, but cannot be used as a form

of punishment. Following a ruling by the Supreme Administrative Court in July 2015, the Corrections Department
may hold convicts on death row in permanent shackles. The use of shackling has been documented in both criminal
prisons and institutes where drug addicts are detained for rehabilitation.

Non-Refoulement

Authorities have continued to forcibly return individuals to countries where they are at real risk of serious human

rights violations or abuses, including torture and other ill-treatment, in violation of the principle of non-refoulement.
Asylum seekers report being denied access to screening procedures and the United Nations High Commissioner for
Refugees (UNHCR). The government has both forcibly expelled and pushed back migrants and asylum seekers, in
particular Rohingya from Myanmar arriving by boat, in violation of the principle of non-refoulement.

Detention under Special
Security Laws

Special laws, including NCPO Order 3/2015, the Martial Law Act, and the Emergency Decree have facilitated the
detention of individuals without access to judicial oversight or any other safeguards provided by Thai law, for periods

of between 7 and 37 days, facilitating systematic torture and ill-treatment by military personnel. In practice, the
location of detention of many detainees is not disclosed. Most of the cases of torture and ill-treatment documented
in the South took place chiefy during detentions under these laws. Under the Measure for Suppressing Narcotic
Offenders Act, authorised offcers may hold individuals in secret for 3 days. CAT has expressed concern (in its June
2014 Concluding observations on the initial report of Thailand) over the special laws’ enlarged executive powers of
administrative detention without adequate judicial supervision, and the weakening of fundamental safeguards for
persons deprived of their liberty as a result of the special laws.

Lack of Rehabilitation

There is a lack of facilities for the psychological and physical rehabilitation of survivors of torture. Preliminary

fndings of a study into the effects of torture in Southern Thailand suggest that individuals experienced signifcant
psychological distress resulting from torture experiences and that this distress also tended to persist over many

years.

Recommendations

3.

4.

5.

7.

Criminalizing Torture
1.

Support the enactment of the draft Prevention and Suppression
of Torture and Enforced Disappearance Act that is in full
compliance with UNCAT and CED, including a defnition of the
crime of torture according to Article 1(1) of UNCAT, and the
provisions of: non-refoulement (Article 3 of UNCAT); punishments
commensurate with the gravity of the crime (Article 4(2) of
UNCAT), universal jurisdiction (Articles 5-9 of UNCAT),
independent investigations (Articles 12-13 of UNCAT); no
admissibility for statements obtained by torture (Article 15 of
UNCAT), and prevention of cruel, inhuman or degrading treatment
or punishment (Article 16 of UNCAT).

Investigation of Torture Allegations and Ending Impunity
2.

Ensure that the draft Prevention and Suppression of Torture and
Enforced Disappearance Act provides for an independent,
professional and effective body to criminally investigate allegations
of torture, deaths in custody and enforced disappearance.

Ratify OP-CAT and establish National Preventive Mechanisms to
conduct visits, including unannounced visits, to all places of
detention.

Review the role of the NACC and the Public Sector Anti-Corruption
Commission (PACC) — in investigations of torture and
disappearances, and ensure its independence and that it is able to
achieve substantive results.

Support both government agencies and CSOs to follow up and
implement CAT’s 2014 concluding observations, including on
investigation, rehabilitation, and redress for all torture victims.

Non-Refoulement
6.

Pass the draft Prevention and Suppression of Torture and
Enforced Disappearance Act and ensure it complies with the
principle of non-refoulement.

Immediately end all unlawful returns and investigate recent cases
of refoulement.

Deaths in Custody

8.

Detention under Special Security Laws

9.

10.

11.

Shackling
12.

Lack of Rehabilitation
13.

14.

15.

Support CSOs/NGOs in monitoring detention facilities run by the
army and/or the police, both under special laws and under normal
criminal procedures, to document and report human rights
violations, including torture and other ill-treatment and provide
legal and other aid to persons deprived of liberty.

Review and amend all special laws that allow authorities to detain
individuals for more than 48 hours before judicial review, and
ensure that individuals are allowed to contact their family and are
given access to lawyers and independent medical counsel without
delay.

Bring all detainees, regardless of the circumstances, promptly
before an independent court.

Ensure that suspects cannot be held incommunicado or in
unoffcial places of detention, and that the detention locations are
always disclosed and authorized.

End the shackling of death-row prisoners and as a form of
punishment, and other conditions of detention that amount to cruel,
inhuman and degrading treatment.

Support the establishment of independent torture rehabilitation
centres for torture victims in the Deep South and also at the
national level, as well as an independent psychological health unit
for Deep South detainees.

Ensure that victims, families, legal counsel, CSOs and NGOs can
report incidents of torture or other ill-treatment without receiving
threats or other forms of intimidation.

Increase awareness of the Istanbul Protocol among forensic
doctors, psychologists, police, army, lawyers, prosecutors and the
judiciary and provide training on the provisions of this Protocol.

For more information, evidence and data, please refer to the bibliography and/or contact
Ms. Pornpen Khongkachonkiet, Director, Cross Cultural Foundation (CrCF). Email contact: noinoipornpen@gmail.com
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(‘Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

For Thailand 1st UPR in 2011, 6 Recommendations were received on Torture and other Cruel, Inhuman and Degrading Treatment.
3 recommendations were accepted, while 3 recommendations were noted.

Recommendations are available on UPR Info’s database: http://s.upr-info.org/1YAp5il.

Accepted Recommendations on Torture and other Cruel, Inhuman and Degrading Treatment:

1. Austria: Include a defnition of torture into the Criminal Code, in line with article 1 of the Convention against Torture (CAT) (88.3);
2. Canada: Enact legislation criminalizing torture and amend all relevant laws to fully comply with the obligations under CAT (88.4);
3. Brazil: Consider ratifying the conventions on refugees and on stateless persons and OP-CAT (89.5).

Noted Recommendations on Torture and other Cruel, Inhuman and Degrading Treatment:

4. Uruguay: Ratify or accede as appropriate to the Rome Statute of the International Criminal Court, OP-CAT and ICCPR-OP1 and ICCPR-OP2
(89.2);

5. Spain: Sign and ratify ICCPR-OP1, ICCPR-OP2, OP-ICESCR and OP-CAT (89.3);

6. Austria: Ratify the Optional Protocols to ICCPR and CAT (89.4).

. Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN Doc. CAT/C/THA/CO/1.
. ICJ/TLHR (21 September 2015). Submission of the International Commission of Jurists & Thai Lawyers for Human Rights to the Universal
Periodic Review of Thailand.

Challenges and Cases

1. Prachatai (20 January 2015). Torture and enforced disappearance in Thailand: the attempt during the junta government to pass a bill.
Available at: http://prachatai.org/english/node/4693

2. CrCF (21 September 2015). Cross Cultural foundation and its partners’ submission to the Universal Period Review of Thailand.

3. ICJ/HRW (24 November 2015). Joint Letter to Permanent Mission of Thailand to the UN.
Available at: https://www.hrw.org/sq/node/283803# _ftnref7

4. Khaosod English (29 August 2014). Redshirt Suspect Dies In Prison, Mother Suspects Foul Play.
Available at: http://www.khaosodenglish.com/detail.php?newsid=1409314127&section=00

5.  Amnesty International (2014). Thailand, Submission to the United Nations Committee against Torture.
Available at: http://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/THA/INT_CAT_NGO_THA_17106_E.pdf

Amnesty International (21 September 2015). Amnesty International Submission to the UN Universal Periodic Review.
Amnesty International (21 September 2015). Amnesty International Submission to the UN Universal Periodic Review.

Amnesty International (21 September 2015). Amnesty International Submission to the UN Universal Periodic Review.

© © N o

Duayjai, HAP, CrCF (January 2016). Torture and ill treatment in The Deep South Documented in 2014-2015.
Available at: https://voicefromthais.fles.wordpress.com/2016/02/torture-report-english-as-of-10-feb-2016-released-version.pdf

This information was prepared by the Cross Cultural Foundation (CrCF) based on the Joint NGO Submission by the Cross Cultural Foundation (CrCF),
Hearty Support Group (Duayjai), and Patani Human Rights Network (HAP), Highland Peoples Taskforce (HPT) and the Center for Protection and Revival of Local Community Rights (CPCR).

Please access the Joint NGO Submission at the following link: https://voicefromthais.fles.wordpress.com/2015/09/upr-torture_and-land-_-crcf-and-partners_21sep-2015.pdf
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The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:

P —

1.  Recommendation 1 is based on: Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN

Doc. CAT/CITHA/CO/1. Paragraph 9, “Recalling the Committee’s general comment No. 2 (2008) on implementation of article 2 by States
- parties, the Committee urges the State party to revise its legislation without delay, in order to: (a) To adopt a defnition of torture that covers
N all the elements contained in article 1 of the Convention; (b) To include torture as a separate and specifc crime in its legislation and ensure

that penalties for the crime of torture are commensurate with the gravity of the crime, as required by article 4, paragraph 2, of the
Convention; (c) To ensure that acts amounting to torture are not subject to any statute of limitation.”

2. Recommendation 2 is based on: Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN
Doc. CAT/C/ITHA/CO/1. Paragraph 10, “The Committee calls upon the State party to take immediate and effective measures to investigate
all acts of torture and ill-treatment and to prosecute and punish those responsible with penalties that are commensurate with the gravity of
their acts. [...]"

3.  Recommendation 3 is based on: Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN
Doc. CAT/C/ITHA/CO/1. Paragraph 24, “The State party should: (a) Ensure the effective monitoring and inspection of all places of detention
through regular and unannounced visits by independent national and international monitors, including non-governmental organizations, in
order to prevent torture and other cruel, inhuman or degrading treatment or punishment; (b) Make the recommendations of the monitors
public and follow up on the outcome of such systematic monitoring; (c) Collect information on the place, time and periodicity of visits,
including unannounced visits, to places of deprivation of liberty, and on the fndings and the follow-up to the outcome of such visits; (d)
Ratify the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and
establish a national preventive mechanism.”

4. Recommendation 4: [N/A]

5. Recommendation 5 is based on: Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN
Doc. CAT/C/THAICO/1. Paragraph 10, “The Committee calls upon the State party to take immediate and effective measures to investigate
all acts of torture and ill-treatment and to prosecute and punish those responsible with penalties that are commensurate with the gravity of
their acts. [...]” Paragraph 27, “The State party should take the necessary steps to ensure that victims of torture and ill-treatment receive
redress, including fair and adequate compensation and the means for as full rehabilitation as possible. The Committee draws the State
party’s attention to its general comment

This information was prepared by the Cross Cultural Foundation (CrCF) based on the Joint NGO Submission by the Cross Cultural Foundation (CrCF),
Hearty Support Group (Duayjai), and Patani Human Rights Network (HAP), Highland Peoples Taskforce (HPT) and the Center for Protection and Revival of Local Community Rights (CPCR).

Please access the Joint NGO Submission at the following link: https://voicefromthais.fles.wordpress.com/2015/09/upr-torture_and-land-_-crcf-and-partners_21sep-2015.pdf
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Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

Major Challenges related to Enforced Disappearance cases

Between 1980 and 2014, the UN Working Group on Enforced or Involuntary Disappearances (WGEID), transmitted 89 cases of enforced
disappearance to Thailand — the third highest number of cases in ASEAN after the Philippines and Indonesia. Eighty-one of them (91%) have
remained unresolved. The lack of legal framework for the act of enforced disappearance results in a failure to prosecute those responsible for
enforced disappearance.

Major challenges are:

1. There is still no legislation criminalizing enforced 3. Investigations into allegations of enforced disappearance
disappearance: No legal action can be undertaken to accelerate are rarely conducted and those that are conducted lack
the process to investigate information and it remains a challenge independence and transparency.

for victims and their families to access to justice. S
J 4. Perpetrators are not held accountable for their crimes: The

2. The government has failed to provide remedies, both judicial legal vacuum regarding enforced disappearances results in
and non-judicial, to victims and their families: The Act for the cases of enforced disappearance continuing to take place with
Granting of Compensation to Aggrieved Parties and the Accused impunity.

in Criminal Cases B.E. 2544 (2001) does not cover victims of
enforced disappearance, and with no specifc law criminalizing
the act, there is a lack of effective “redress” and “compensation”
in Thailand.

Challenges Cases, Facts, Comments
THE CASE OF SOMCHAI NEELAPAIJIT

The investigation into the disappearance The case of Somchai Neelapaijit, a human rights lawyer, who was pulled from his car in Bangkok

of Somchai Neelapaijit highlights several and taken away by fve police offcers on 12 March 2004, is the only case of enforced disappearance
major problems, including: poor use of that has been brought to the Thai Criminal Court. His fate and whereabouts remain unknown.
forensic evidence, failure to follow and
develop leads, unduly restrictive
interpretation of national and international
law, and a lack of political will to resolve

Judicial Proceedings:

In April 2004, the Criminal Court in Bangkok issued arrest warrants for fve police

offcers allegedly involved in Somchai’s abduction. In January 2006, four police

offcers were acquitted and one was convicted of the minor crime of coercion, but, in March 2011, the

a case, thus illustrating the culture of Court of Appeal in Bangkok overturned his conviction.
impunity in
Thailand. On 29 December 2015, the Supreme Court ruled that Somchai’s family could not act as a co-plaintiff

in bringing the case, as there was no concrete evidence that Somchai was dead or seriously injured.
The court also acquitted fve police offcers charged with the robbery and coercion upholding the
appellate court’s ruling.

Special Investigation:
In 2005, the Department of Special Investigation (DSI), under the Ministry of Justice, also opened an
investigation into Somchai’s disappearance and is still investigating the case.

UN Working Group on Enforced or Involuntary

Disappearances (WGEID):

On 30 June 2011, the WGEID requested an invitation to undertake a visit to Thailand. No positive
response yet has been received from the Government in spite of reminders sent.

This information was prepared by Justice for Peace Foundation (JPF), on the basis of the Joint NGO Submission by Justice for

Peace Foundation (JPF), FTA Watch and the Lands Watch Working Group (LWWG). Please access the Joint NGO Submission at the following link:
http://focusweb.org/sites/www.focusweb.org/fles/lUPR%202%20cycle%20review%20.pdf




Cases, Facts, Comments

Ten years after his disappearance, on 11 March 2014, and in its August 2014 report, the WGEID
called on the Royal Thai Government to establish the truth and hold criminally responsible the
perpetrators of the disappearance of human rights defender Somchai Neelaphaijit.

THE CASE OF PORLAJEE “BILLY” RAKCHONGCHAROEN

Karen human rights activist, Porlajee “Billy” Rakchongcharoen was last seen on 17 April 2014 in the
custody of Kaeng Krachan National Park offcials in Petchaburi province. Park offcials admitted that
they had detained Billy for “illegal possession of wild honey” but had released him the same day.

At the time of his “disappearance”, he had been working with Karen villagers and activists on legal
proceedings concerning the alleged burning of villagers’ homes and property in the National Park in
2010 and 2011.

Challenges

The case of Porlajee “Billy”
Rakchongcharoen displays Thai
authorities’ failure to credibly investigate
cases of enforced disappearance.

Judicial Proceedings:
On 24 April 2014, Billy’s wife, Phinnapha Phrueksaphan, fled a habeas corpus petition at the
Petchaburi Provincial Court seeking an inquiry into the lawfulness of her husband’s detention.

On 17 July 2014, following a six-day habeas corpus inquiry, the Court concluded that it could not
be established that Billy was still in detention when he had disappeared. Subsequent appeal of this
decision to the Appeal Court also failed to shed any light on Billy’s fate or whereabouts.

On 2 September 2015, the Supreme Court upheld the decisions of the Appeals and Lower Courts
dismissing the case against the former chief of the National Park, Chaiwat Limlikhit-aksorn. The
Court ruled that there was no credible evidence against Chaiwat and his associates

(Supreme Court case No. 7237/2515).

Special Investigation:

The Department of Special Investigation (DSI) is currently considering whether to open a special
investigation into Billy’s disappearance or not following a request from his wife on 6 August 2015.
The request was made citing lack of progress in police investigation. The DSI has reportedly
collected witness testimonies and taken the Park offce vehicles for examination after fnding
bloodstains on the carpet of one of the cars after Billy’s disappearance. The DSI has put 100,000
Baht as a reward for clues to his disappearance.

National Human Rights Commission of Thailand (NHRCT):

On 14 January 2016, the Sub-Committee on Civil Rights of the NHRCT held a review progress
meeting on the case attended by the concerned offcials of the Royal Thai Police, the DSI and the
Offce of Public Sector Anti-Corruption Commission (PACC) in response to a request from Billy’s
wife. As per the briefng of the meeting, the Police found the testimonies of the Park offcials involved
in Billy’s detention were ‘inconsistent’. The Police has also put 100,000 Baht cash reward to persons
who can provide useful information on the case. PACC has also gathered witness testimonies

on the case after it accepted the case fle for consideration and is now investigating the forensic
evidence of blood stain in Chaiwat’s car. PACC will submit the case fle to the prosecutor in March
2016, who will decide whether to fle charges of malfeasance in offce against the Park offcials
involved in Billy’s detention. The NHRCT, in the briefng, indicated inadequacy of legal framework for
accountability in cases of enforced disappearances in Thailand.

There are still many cases of unsolved
disappearances in Thailand, as per offcial
United Nations reports.

As of today, the UN Working Group on Enforced or Involuntary

Disappearances (WGEID) has transmitted 89 cases of enforced disappearance to Thailand. In its
August 2014 report, the Working Group indicated that 81 cases were still outstanding, with only 2
cases clarifed by the Royal Thai Government.

On 6 January 2016, the UN High Commissioner for Human Rights, Zeid Ra’ad Al Hussein, urged the
Royal Thai Government to take decisive and sustained efforts to investigate the whereabouts of at
least 82 people listed as disappeared, including Mr. Somchai Neelapaijit. He also called on the
government to criminalize enforced disappearance in its legislation, in line with international
standards.

Recommendations

The following recommendations are proposed on recommendations made by the Committee Against Torture in its Concluding observations on the
initial report of Thailand in June 2014.

respect for the rights of the relatives), and ensure that suspects
are prosecuted and those found guilty punished with sanctions
proportionate to the nature of their crimes.

1. Immediately ratify the International Convention to Protect all 3. End impunity for the crime of enforced disappearance by ensuring
Person from Enforced Disappearance (CED) and adopt legislation that amnesty laws or similar measures — whether legal,
that criminalizes enforced disappearances in line with international administrative, or judicial in natures — cannot be used to exempt
standards and provides appropriate penalties for the grave nature perpetrators of disappearances from criminal proceedings.
of the crime.
4. Ensure that those who have suffered harm as the result of an
2. Ensure that all allegations of enforced disappearance are promptly, enforced disappearance are provided with access to truth about
effectively, and impartially investigated (including through the the fate of the disappeared person, justice, remedies, and
immediate fling of frst information reports, involvement of adequate reparations.
independent forensic experts, provision of witness protection, .
b b P p 5.  Allow the UN Working on Group on Enforced or Involuntary

Disappearance to visit Thailand and clarify any outstanding cases
of enforced disappearance in Thailand.

For more information, evidence and data, please refer to the bibliography and/or contact

Mr. Ngamsuk Rattanasatien,Director, Justice for Peace Foundation (JPF). Email contact: info@justiceforpeace.org
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(Brief Assessment of the Implementation of 1st Cycle UPR Recommendations )
for Thailand 1st UPR in 2011, 6 Recommendations were received on Enforced disappearances. 6 recommendations were accepted.
Recommendations are available on UPR info’s database: http://s.upr-info.org/IUnULge.

Accepted Recommendations on Enforced Disappearances:

oakrwnpE

Uruguay: Ratify or accede as appropriate to the cEd (89.2);

Spain: Sign and ratify ced (89.3);

austria: Ratify cEd (89.4);

france: Ratify the cEd and investigate all allegations of forced disappearances (89.11);
Nicaragua: Sign and ratify promptly the cEd (89.12);

Japan: Sign and ratify cEd at an early stage (89.13).

committee against Torture (20 June 2014). concluding observations on the initial report of Thailand. UN doc. caT/c/THa/cO/1.
icJ/TLHR (21 September 2015). Submission of the international commission of Jurists & Thai Lawyers for Human Rights to the Universal
Periodic Review of Thailand.

Challenges and Cases

icJ (March 2014). Ten Years Without Truth: Somchai Neelapaijit and Enforced disappearances in Thailand.
available at: http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/Ten-Years-Without-Truth-Somchai-Neelapaijit-and-Enforced-
disappearances-in-Thailand-report-2014.pdf

icJ (March 2014). Ten Years Without Truth: Somchai Neelapaijit and Enforced disappearances in Thailand.
available at: http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/Ten-Years-Without-Truth-Somchai-Neelapaijit-and-Enforced-
disappearances-in-Thailand-report-2014.pdf

icJ (21 May 2014). Thailand: effective investigation of enforced disappearance of Somchai Neelapaijit needed after Supreme court ruling.
available at: http://www.icj.org/thailand-effective-investigation-of-enforced-disappearance-of-somchai-neelapaijit-needed-after-supreme-court-
ruling/

Bangkok Post (29 december 2015). court upholds acquittals in missing lawyer Somchai case.
available at: http://www.bangkokpost.com/archive/court-upholds-acquittals-in-missing-lawyer-somchai-case/810152

icJ (March 2014). Ten Years Without Truth: Somchai Neelapaijit and Enforced disappearances in Thailand.
available at: http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/Ten-Years-Without-Truth-Somchai-Neelapaijit-and-Enforced-
disappearances-in-Thailand-report-2014.pdf

icJ (28 april 2014). Thai authorities must urgently investigate Billyloads/2014/09/Thai.

available at: http://www.icj.org/thai-authorities-must-urgently-investigate-billys-disappearance/;

icJ (17 July 2014). Thailand: “disappearance” of Billy demands special investigation.

available at: http://www.icj.org/thailand-disappearance-of-billy-demands-special-investigation/;

icJ (16 September 2014). Thailand: enforced disappearances.

available at: http://www.icj.org/thailand-enforced-disappearances/;

icJ (16 april 2015). Thailand: strengthen efforts to solve the apparent enforced disappearance of "Billy”.
available at: http://www.icj.org/thailand-strengthen-efforts-to-solve-the-apparent-enforced-disappearance-of-billy/

iICJ/ITLHR (21 September 2015). Submission of the international commission of Jurists & Thai Lawyers for Human Rights to the Universal
Periodic Review of Thailand.

icJ (6 august 2015). Thailand: launch special investigation into enforced disappearance of “Billy”.
available at: http://www.icj.org/thailand-launch-special-investigation-into-enforced-disappearance-of-billy/

OHcHR (6 January 2016). Zeid urges Thailand to fully investigate enforced disappearances.
available at: http://www.ohchr.org/EN/NewsEvents/Pages/displayNews.aspx?Newsid=16924&Langid=E#sthash.sV1X33x9.dpuf

This information was prepared by Justice for Peace Foundation (JPF), on the basis of the Joint NGO Submission by

Justice for Peace Foundation (JPF), FTA Watch and the Lands Watch Working Group (LWWG).
Please access the Joint NGO Submission at the following link: http://focusweb.org/sitesimww.focusweb.org/fles/lUPR%202%20cycle%20review%020.pdf
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Recommendations

The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:

1.

Recommendation 1 is based on: committee against Torture (20 June 2014). concluding observations on the initial report of Thailand. UN
doc. caT/c/THa/cO/1. Paragraph 14, “The State party should take all the necessary measures to prevent enforced disappearances and to
combat impunity for the crime of enforced disappearance, in particular by: a) Taking legal measures to ensure that enforced disappearance
is a specifc crime in Thai domestic law, with penalties that take into account the grave nature of such disappearances; [...] €) accelerating
the process for ratifying the international convention for the Protection of all Persons from Enforced disappearance.”

Recommendation 2 is based on: committee against Torture (20 June 2014). concluding observations on the initial report of Thailand. UN
doc. caT/c/THa/cO/1. Paragraph 14, “The State party should take all the necessary measures to prevent enforced disappearances and
to combat impunity for the crime of enforced disappearance, in particular by: [...] b) Ensuring that all cases of enforced disappearance are
thoroughly, promptly and effectively investigated, suspects are prosecuted and those found guilty are punished with sanctions proportionate
to the gravity of their crimes, even when no body or human remains are found [...]."

Recommendation 3 is based on: committee against Torture (20 June 2014). concluding observations on the initial report of Thailand. UN
doc. caT/c/THa/cO/1. Paragraph 14, “The State party should take all the necessary measures to prevent enforced disappearances and to
combat impunity for the crime of enforced disappearance [...].”

Recommendation 4 is based on: committee against Torture (20 June 2014). concluding observations on the initial report of Thailand.

UN doc. caT/c/THa/cO/1. Paragraph 14, “The State party should take all the necessary measures to prevent enforced disappearances
and to combat impunity for the crime of enforced disappearance, in particular by: [...] c) Ensuring that any individual who has suffered harm
as the direct result of an enforced disappearance has access to information about the fate of the disappeared person as well as to fair and
adequate compensation, including any necessary psychological, social and fnancial support [...].”

Recommendation 5 is based on: committee against Torture (20 June 2014). concluding observations on the initial report of Thailand. UN
doc. caTl/c/THa/cO/1. Paragraph 14, “The State party should take all the necessary measures to prevent enforced disappearances and
to combat impunity for the crime of enforced disappearance, in particular by: [...] d) adopting measures to clarify the outstanding cases of
enforced disappearance and facilitating the request by the Working Group on Enforced or involuntary disappearances to visit the country
(a/lHRc/22/45, para. 471) [...]."

This information was prepared by Justice for Peace Foundation (JPF), on the basis of the Joint NGO Submission by

Justice for Peace Foundation (JPF), FTA Watch and the Lands Watch Working Group (LWWG).
Please access the Joint NGO Submission at the following link: http://focusweb.org/sitesimww.focusweb.org/fles/lUPR%202%20cycle%20review%020.pdf
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Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

Challenges

Number of capital crimes increases:

In Thailand’s 2011 UPR, 2 of the 16 recommendations on the
death penalty (made by Hungary and Turkey) were related to
removing the death penalty for non-violent offenses and/or drug
traffcking offenses. Since then, there has been no effort to
reduce the number of crimes subject to the death penalty.
Instead of reducing the number of offenses that are defned as
capital crimes, lawmakers introduced (or proposed the
introduction of) laws that expand the offenses that can be
punished by death.

Cases, Facts, Comments

The Criminal Code prescribes the death penalty under 55
different articles for various criminal offenses, including:
premeditated murder; rape resulting in death; kidnapping;
terrorism; espionage; treason; economic crimes; and
drug-related offenses.

On 13 February 2015, the Act Regarding Offenses Relating to
Air Travel came into effect. The law prescribes the death
penalty for those found guilty of acts involving lethal force,
which cause the closure of an airport or damage airport facilities
or aircraft.

On 9 July 2015, amendments to the 1999 Anti-Corruption Law
came into effect. The amendments, approved by the National
Legislative Assembly (NLA), extended capital punishment to
foreigners working for foreign governments and international
organizations convicted of bribery.

This information was prepared by FIDH (International Federation for Human Rights)
and the Union for Civil Liberty (UCL), on the basis of their Joint NGO Submission.
Please access the Joint NGO Submission at the following link: https://www.fdh.org/IMG/pdf/20150921_thailand_upr_dp_en.pdf



Cases, Facts, Comments

Challenges

Death penalty for drug-related offenses:

The existence of legislation that makes drug-related offenses
punishable by death is inconsistent with Thailand’s legal
obligations under Article 6 of the International Covenant on Civil
and Political Rights (ICCPR), which states that in countries that
have not abolished the death penalty, death sentences “may be
imposed only for the most serious crimes.” The United Nations
Human Rights Committee has repeatedly stressed that capital
punishment for drug-related offenses does not comply with
Article 6 of the ICCPR.

Drug-related offenses represent a disproportionate share of the
crimes for which a death sentence is imposed. 37% of the men
and 80% of the women who were under death sentences as of
31 May 2015 had been found guilty of drug-related offenses.

Lack of political will blocks progress towards abolition:
Thailand has repeatedly stated its intention to consider
abolishing capital punishment. However, many offcial
statements have made the abolition of the death penalty
contingent on the support of public opinion.

Thailand’s third National Human Rights Plan (2014-2018)
repeated the possibility of abolition included in the two previous
human rights plans. In its summary, the third plan states that
one of its aims is to “change capital punishment to life
imprisonment through parliamentary deliberation in light of the
continued effort to upgrade Thailand’s internal human rights
laws to be consistent with international standards.”

However, Thai offcials have expediently claimed that the
country is not ready for abolition because they claim public
opinion overwhelmingly supports capital punishment. This
notion is refected by the words of Thailand’s Justice Minister
Mr. Paiboon Koomchaya, who, on 14 July 2015, said that
Thailand could not yet abolish capital punishment because it
was “deeply-rooted in the mind and attitude of Thai people.”

Failure to adequately inform the public on issues
surrounding the death penalty:

Successive Thai governments have failed to provide the public
with relevant information to have an informed opinion on the
issues related to the death penalty.

From January to March 2014, Mahidol University and the
Ministry of Justice’s Department of Rights and Liberties
Protection conducted a survey of 1,073 people in fve

different regions of Thailand and in Bangkok on the death
penalty. The poll found that 68.7% of respondents were in favor
of the death penalty, 22.1% were in favor of abolition, and 9.2%
were unsure. In an online survey conducted by the same
university in 2014, 88% of the 1,301 respondents said they
were in favor of the death penalty, 9% were in favor of abolition,
and 3% were unsure.

However, the study was conducted without providing
respondents with suffcient analysis and unbiased information
regarding key aspects of the application of the death penalty.
For example, the survey listed a number of arguments in favor
of the death penalty that would lead respondents to believe that
capital punishment is an effective deterrent against crime and
that abolition would lead to an increase in violent crimes.

Recommendations

1. Sign and ratify the Second Optional Protocol to the ICCPR,
and aim to abolish the death penalty before the next UPR
cycle.

2. Immediately establish an offcial moratorium on executions
and vote in favor of any subsequent UN General Assembly
resolutions that call for a moratorium on executions.

3.  Remove the penalty of capital punishment for all
drug-related offenses, and signifcantly reduce the number
of criminal offenses punishable by death, as recommended
by the Human Rights Committee in its 2005 concluding
observations to Thailand.

4. Immediately commute all death sentences to prison terms.

Abandon the plan to replace capital punishment with life
imprisonment.

For more information, evidence and data, please refer to the bibliography and/or contact
Mr. Andrea Giorgetta, Director of Asia Desk, Southeast Asia, FIDH (International Federation for Human Rights).

email contact: ag@fdh.org
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(Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

For Thailand 1st UPR in 2011, 10 Recommendations on the Death Penalty and 6 Recommendations on the Second Optional Protocol to the
International Covenant on Civil and Political Rights (ICCPR-OP2), which aims at the abolition of the death penalty.

All 16 recommendations were noted. Recommendations are available on UPR Info’s database: http://s.upr-info.org/1UnUE8I.

Noted Recommendations on the Death Penalty and the ratification of the Second Optional Protocol to the International Covenant on
Civil and Political Rights (ICCPR-OP2), which aims at the abolition of the death penalty:

1. Hungary: Remove non-violent offenses from the categories subject to capital punishment (89.26);

2. Turkey: Enact legislation abolishing the death penalty as foreseen in the national human rights action plan and in any case review
its imposition for offences related to drug traffcking (89.27);

3. France: Commute death sentences and establish as soon as possible a moratorium on executions with a view to the defnitive abolition of
the death penalty (89.28);

4.  Slovakia: Impose an immediate moratorium on the death penalty with a view of a complete abolition of capital punishment as outlined in the
National Human Rights Action Plan (89.29);

5. Spain: Revert to the de facto moratorium of the death penalty, and foster the necessary public debate on this issue, as a previous step for
the defnitive abolishment of the death penalty (89.30);

6. Switzerland: Establish a moratorium on all the executions and, eventually, abolish death penalty (89.31);

7. Slovenia: Review the imposition of the death penalty (89.32);

8. Brazil: Consider abolishing the death penalty (89.33);

9. Argentina: Consider the abolition of the death penalty (89.34);

10. Nicaragua: Abolish totally the death penalty even in cases of serious offenses (89.35)

11. Argentina: Study the possibility of ratifying the International Convention on the Protection of All Persons from Enforced Disappearance
(CED); the Second Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR-OP2); the Optional Protocol to the
Convention against Torture (OP-CAT); the Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR-OP1); the
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (OP-ICESCR); the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW); and the Optional Protocol to the Convention on the
Rights of Persons with Disabilities (OP-CRPD) (89.1);

12. Uruguay: Ratify or accede as appropriate to the Rome Statute of the International Criminal Court, OP-CAT and ICCPR-OP1 and
ICCPR- OP2 (89.2);

13. Spain: Sign and ratify ICCPR-OP1, ICCPR-OP2, OP-ICESCR and OP- CAT (89.3);

14. Austria: Ratify the Optional Protocols to ICCPR and CAT (89.4);

15. Hungary: Consider acceding to the two Optional Protocols to the ICCPR (89.6);

16. Switzerland: Ratify the ICCPR-OP2 (89.7).

. Ministry of Foreign Affairs (29 August 2012). Press Releases: Thailand withdraws its interpretative declarations to Article 6(5) and Article 9(3)
of the International Covenant on Civil and Political Rights.

Available at: http://www.mfa.go.th/main/en/media-center/14/27088-Thailand-withdraws-its-interpretative-declarations.html

. Thailand has not executed anyone since 24 August 2009, when two men convicted of drug traffcking,

Bundit Jaroenwanit and Jirawat Poompreuk, were put to death by lethal injection at Bang Khwang Prison, Nonthaburi province.

. UNGA (20 December 2012). 67th session. 60th plenary meeting. UN Doc. A/67/PV.60.; UNGA (18 December 2014). 69th session.
73rd plenary meeting. UN Doc. A/69/PV.73.

. FIDH/UCL (21 September 2015). Joint submission prepared by the International Federation for Human Rights (FIDH)
and the Union for Civil Liberty (UCL).

. Death sentences in 2011, 2012, 2013, 2014: Amnesty International (2012). Death Sentences and Executions 2011.

Available at: http://www.amnestyusa.org/sites/default/fles/ai_global_dp_2011_stats_report-_act500012012en.pdf;
Amnesty International (2013). Death Sentences and Executions 2012.
Available at: http://www.amnestyusa.org/sites/default/fles/worlddpreport2012.pdf;
Amnesty International (2014). Death Sentences and Executions 2013.
Available at: http://www.amnestyusa.org/sites/default/fles/act500012014en.pdf;
Amnesty International (2015). Death Sentences and Executions 2014.
Available at: http://www.amnestyusa.org/pdfs/DeathSentencesAndExecutions2014_EN.pdf
\\

This information was prepared by FIDH (International Federation for Human Rights) and the Union for Civil Liberty (UCL),

on the basis of their Joint NGO Submission.
Please access the Joint NGO Submission at the following link: https:/Aww.fdh.org/IMG/pdf/20150921_thailand_upr_dp_en.pdf
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Death Penalty Worldwide (19 July 2015). Thailand. Available at: http://www.deathpenaltyworldwide.org/country-search-post.
cfm?country=thailand

2. [No online English version of the 2015 Act Regarding Offenses Relating to Air Travel.]
3. [No online English version of the 1999 Anti-Corruption Law.]

N\ 4. FIDH/UCL (21 September 2015). Joint submission prepared by the International Federation for Human Rights (FIDH) and the Union for Civil
N Liberty (UCL).

5. Article 6, paragraph 2 of the ICCPR stipulates that: “In countries which have not abolished the death penalty, sentence of death may be
imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to
the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can
only be carried out pursuant to a fnal judgement rendered by a competent court.”

6. Ministry of Justice, Rights and Liberties Protection Department (2014). The Summary of Thailand’s 3rd National Human Rights Plan.
Available at: http://www.mfa.go.th/humanrights/images/the%20summary%200f%20thailands%203rd%20national%20human%?20rights%20
plan%202014-2018.pdf

7. Khaosod English (14 July 2015). Thai Minister Asks French Diplomat to Extradite Lese Majeste Suspects.
Available at: http://www.khaosodenglish.com/detail.php?newsid=1436851966

8. Bangkok Post (9 August 2014). Country ‘not ready’ to end death penalty. Available at: http://www.bangkokpost.com/print/425802/

Recommendations

The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:
1. Recommendation 1: [N/A]
2. Recommendation 2: [N/A]

3.  Recommendation 3 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. UN Doc. CCPR/CO/84/THA. Paragraph 14, “The State party should review the imposition of the death penalty for offences related
to drug traffcking in order to reduce the categories of crime punishable by death.”

4.  Recommendation 4: [N/A]

This information was prepared by FIDH (International Federation for Human Rights) and the Union for Civil Liberty (UCL),

on the basis of their Joint NGO Submission.
Please access the Joint NGO Submission at the following link: https:/Aww.fdh.org/IMG/pdf/20150921_thailand_upr_dp_en.pdf
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INSTITUTIONAL REFORMS:

RIGHTS COMMISSION OF THAILAND

During its 1st UPR in 2011, Thailand received no recommendations calling for amendments to its Constitution. The political situation in Thailand
has drastically changed since its 1st UPR as a result of the 22 May 2014 coup. On 22 July 2014, the NCPO suspended the 2007 Constitution
and replaced it with the Interim Constitution, which mandated the Constitution Drafting Committee (CDC) to draft a new constitution. The National
Reform Steering Assembly dismissed the first draft of the Constitution in September 2015. The new CDC is currently discussing the second draft
Constitution.

Thailand received 2 recommendations (made by Nepal and Egypt) related to strengthening National Human Rights Institutions (NHRIs)/
infrastructure. Thailand accepted both recommendations but has failed to implement them. The National Human Rights Commission of Thailand
(NHRCT) has been criticized for its lack of independence, the selection and recruitment of personnel, and the carrying out of its duties on human
rights promotion and protection. As a result, in 2015, the NHCRT had its status downgraded, from ‘A’to ‘B’, by the Sub-Committee on
Accreditation of International Coordinating Committee of National Human Rights Institutions (ICC-SCA). In addition, since the 22 May 2014
military coup and the entering into force of the 2014 Interim Constitution, the NHRCT has only been able to fulfill its mandate under the 1999
National Human Rights Commission Act to the extent that it does not contradict the Interim Constitution.

Main Challenges regarding the draft Constitution

1) The Economic, Social and Cultural Rights moved from ‘Rights and Liberties’ section to ‘Duties of State’ section

Certain Economic, Social and Cultural (ESC) rights (rights of children; rights of the elderly; rights of persons with disabilities; the right to public
health and free education; consumer rights; the rights of traditional communities), were enshrined in the 1997 and 2007 Constitutions, protecting
the basic rights under the ‘Rights and Liberties of Thai citizens’ section. However, in the current draft Constitution, ESC rights such as the right to
education, right to health, right to public participation in the management of natural resources, and the right to information are prescribed in the
‘Duties of State’ section.

2) The unbalanced power of the Constitutional Court

The draft Constitution provides the Constitutional Court with virtually unlimited power, allowing it the power to examine petitions fled directly by
individuals, without screening by the Prosecutor General or the Ombudsman (under Article 46). It can also, under Article 207, interpret cases
based on the vague notion of “constitutional practice in the democratic regime of government with the King as Head of State”.

3) The supremacy of military power

Article 270 of the draft Constitution gives constitutionality and legality to any announcement, order, and action issued or committed by the NCPO
after its enforcement. Any announcement, order, or action issued or committed by NCPO can be abolished only through the enactment of an Act.
This grants immunity to the NCPO.

Main Challenges facing the NHRCT

1) Selection and appointment process

The Paris Principles require a clear, transparent, merit-based and participatory selection and appointment process, to ensure independence,
effectiveness, and public legitimacy of NHRIs. According to Section 1(B) of the Paris Principles, the composition of an NHRI should be established
according to a procedure that ensures a pluralist representation of civil society involved in the promotion and protection of human rights, and
include representatives from NGOs responsible for human rights and efforts to combat racial discrimination, trade unions, concerned associations
such as lawyer associations, doctors, journalists, and scientists.

The selection process under Chapter 6 of the draft Constitution mentions the need to include representative(s) from civil society organizations
working on human rights, however it does not outline the structure or composition of the selection committee.

This information was prepared by FORUM-ASIA on the basis of the 2015 ANNI Report on the Performance and Establishment of National Human

Rights Institutions in Asia by the Asian NGO Network on National Human Rights Institutions (ANNI).
You can access the report at the following link: https://www.forum-asia.org/uploads/wp/2015/09/ANNI_Report_2015.pdf




Main Challenges facing the NHRCT

In the Committee Against Torture (CAT)’s Concluding observations on the initial report of Thailand in June 2014, the Committee the recommended
Thailand consider reviving the procedure for selecting NHRCT commissioners (established under the 1997 Constitution) with a view to increasing
the number of commissioners and that it allow for the participation of representatives of non-governmental human rights organizations.

In June 2015, in its Concluding observations on the combined initial and second periodic reports of Thailand, the Committee on Economic, Social

and Cultural Rights (CESCR) raised concern over the fact that the institutional shortcomings of the NHRCT, identifed by the ICC, including in
relation to its independence and the selection process for Commissioners, had not been fully overcome.

2) Functional immunity and independence
According the ICC’s Sub-Committee on Accreditation Report (November 2015), NHRIs should be granted functional immunity provided by law to
protect the commissioners from legal liability for their work under their mandate. However, the SCA has noted “external parties may seek to
infuence the independent operation of a NHRI by initiating, or by threatening to initiate legal proceedings against a member.”

3) Addressing grave human rights violations in timely manner
According the ICC’s Sub-Committee on Accreditation Report (November 2015), the NHRCT has not addressed serious human rights violations
in a timely manner. For example, the investigations and report of the 2010 violent demonstrations and civil unrest, which resulted in a signifcant
number of deaths and injuries allegedly committed by law enforcement offcials, were completed 3 years after the incident. Similarly, the NHRCT
released its investigation report on the violent July 2013-May 2014 demonstrations in November 2015.

4) Lack of action regarding NHRCT findings
In the CAT’s Concluding observations on the initial report of Thailand in June 2014, the Committee raised concern over the fact that the authorities
had not followed-up on the fndings and recommendations made by the NHRCT, and about reports that persons deprived of their liberty do not fle
complaints with the NHRCT when they visit detention places, reportedly out of fear of retaliation by prison offcials.

5) Restricted mandate of the NHRCT in the draft Constitution
The draft Constitution restricts the NHRCT’s mandate compared with the previous constitutions. Under Article 200 of the 1997 Constitution and
Article 257 of the 2007 Constitution, the NHRCT had the power to call witnesses and evidence from government offcials and individuals.
Individuals or organizations that failed to comply could be liable to criminal prosecution. In addition, under Article 257 of the 2007 Constitution,
the NHRCT was granted an additional mandate to refer human rights violation cases and opinions to the Constitutional Court or the
Administrative Court, as well as to fle lawsuits on behalf of injured persons to the Court of Justice. However, these clauses have been removed
in the draft Constitution.

Recommendations

On the draft Constitution:

On the NHRCT:
4.

Take all necessary legislative and other measures to ensure that
the NHRCT is able to effectively execute its mandate in
accordance with the Paris Principles, by ensuring it has the
necessary resources, strengthening the roles of the NHRCT to
carry out its duties independently, and guaranteeing the
independence and pluralism of its composition, by considering the
revision of the procedure for selecting NHRCT commissioners, in
line with the concluding observations on Thailand of the Human
Rights Committee, the CAT, and the CESCR in 2005, 2014, and
2015 respectively, and with the Paris Principle B.1, the SCA's
General Observation 1.8 on ‘Selection and appointment of the
decision-making body of NHRIs'.

1. Allow democratic elections to take place without delay, in order Carefully review Articles 243 and 244(4) of the draft Constitution
to return democracy to Thai people, and instate a Constitution in order to eliminate the vagueness of Article 243, stating that
through the process of referendum that protects all rights and is in NHRCT should conduct its duties by considering the happiness of
line with international standards. Thai people and national interest, as well as Article 244(4), stating

. ) - that NHRCT has a mandate to ‘correct’ the information about

2. Allow a public consultatlon process fo'r the draft Constitution gnd human rights situation in the country.
ensure that all voices can be heard without fear of repercussions
or reprisals. Ensure functional immunity for the NHRCT by establishing a law

3. Ensure a checks and balances system for the Constitutional Court. that includes a clear and unequivocal provision to protect NHRCT

members from legal liability for acts undertaken in good faith in
their offcial capacity, in line with Paris Principles B.3 and the
General Observation 2.3 on ‘Guarantee of functional immunity’ of
the ICC Sub-Committee on Accreditation (ICC-SCA).

Allow the NHRCT the full mandate to investigate and release
regular and detailed reports on grave human rights violations in

a timely manner, in line with Paris Principles A.3 and the SCA's
General Observations 1.6. ‘Recommendations by NHRIs’, and 2.6
‘NHRIs during the situation of a coup or a state of emergency’.

Seriously implement recommendations made by the NHRCT and
ensure they are given full and serious follow-up, in line with the
concluding observations on Thailand of the Human Rights
Committee and the CESCR in 2005 and 2015 respectively.

For more information, evidence and data, please refer to the bibliography and/or contact
Ms. Pimsiri Petchnamrob, East Asia Programme Offcer, FORUM-ASIA. Email contact: pimsiri@forum-asia.org
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(Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

For Thailand 1st UPR in 2011, no Recommendations were received on Constitutional amendments and 2 Recommendations were received and
accepted on strengthening National Human Rights Institutions (NHRIs)/infrastructure.

Recommendations are available on UPR Info’s database: http://s.upr-info.org/A1UnSSKp.

Accepted Recommendations on strengthening National Human Rights Institutions (NHRIs)/infrastructure: :
1.
2.

~N

Nepal: Continue to work to strengthen national human rights and democratic institutions (88.7);
Egypt: Consolidate and strengthen its national human rights infrastructure (88.8).

Bangkok Post (28 January 2016). Thai rights agency downgraded by international body.
Available at: http://www.bangkokpost.com/news/general/843412/thai-rights-agency-downgraded-by-international-body

J

Challenges and Cases

1.

‘Rights and Liberties of the Thai People’ outlined in Chapter 3 of the 1997 Constitution. Available at: http://www.oic.go.th/content_eng/relate_
law/kingdom.pdf , and Chapter 3 of the 2007 Constitution. Available at: https://www.unodc.org/tldb/pdf/Thailand_const_2007.pdf; OHCHR
Regional Offce for South-East Asia (2015). Technical Note on the National Human Rights Commission of Thailand in the draft 2015
constitution. Available at: http://bangkok.ohchr.org/flesslOHCHR%200n%20NHRI1%20150327.pdf

Draft Constitution. Available [in Thai] at: http://www.constitutionnet.org/fles/2016_draft_constitution_of_thailand.pdf

Section 1(B) of the Paris Principles states that: “The composition of the national institution and the appointment of its members, whether by
means of an election or otherwise, shall be established in accordance with a procedure which affords all necessary guarantees to ensure
the pluralist representation of the social forces (of civilian society) involved in the protection and promotion of human rights, particularly by
powers which will enable effective cooperation to be established with, or through the presence of, representatives of: (a) Non-governmental
organizations responsible for human rights and efforts to combat racial discrimination, trade unions, concerned social and professional
organizations, for example, associations of lawyers, doctors, journalists and eminent scientists; (b) Trends in philosophical or religious
thought; (c) Universities and qualifed experts; (d) Parliament; (e) Government departments (if these are included, their representatives
should participate in the deliberations only in an advisory capacity).”

Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN Doc. CAT/C/THA/CO/1. Paragraph
25, “The State party should ensure that the NHRCT effectively executes its mandate in accordance with the principles relating to the status of
national institutions (the Paris Principles) (General Assembly resolution 48/134, annex), in particular by strengthening the roles of the NHRCT
to carry out unannounced visits to detention facilities, during which they are able to take confdential statements from detainees;
implementing the recommendations made by the NHRCT and guaranteeing the independence and pluralism of its composition. In that
regard, the Committee recommends that the State party consider reviving the previous procedure for selecting commissioners to the NHRCT
with a view to increasing the number of commissioners and that it allow for the participation of representatives of non- governmental human
rights organizations.”

Committee on Economic, Social and Cultural Rights (19 June 2015). Concluding observations on the combined initial and second periodic
reports of Thailand. UN Doc. E/C.12/THA/CO/1-2. Paragraph 7, “The Committee is concerned that the institutional shortcomings of the
National Human Rights Commission of Thailand (NHRCT), identifed by the International Coordinating Committee of National Institutions for
the Promotion and Protection of Human Rights (ICC), including in relation to its independence and the selection process for Commissioners,
have still not been fully overcome (art. 2).”

ICC Sub-Committee on Accreditation (16-20 November 2015). Report and Recommendations of the Session of the Sub-Committee on
Accreditation (SCA). Available at: http://nhri.ohchr.org/EN/AboutUs/ICCAccreditation/Documents/SCA%20FINAL%20REPORT%20-%20NO-
VEMBER%202015-English.pdf

Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN Doc. CAT/C/THA/CO/1. Paragraph
25, “The Committee is nonetheless concerned at reports that the authorities have not followed up on the fndings and recommendations
made by the NHRCT, and about reports that persons deprived of their liberty do not fle complaints with the NHRCT when they visit detention
places, reportedly out of fear of retaliation by prison offcials (art. 2).”

Article 200 of the 1997 Constitution states: “[...]The National Human Rights Commission has the power to demand relevant documents or
evidence from any person or summon any person to give statements of fact including other powers for the purpose of performing its duties
as provided by law.” Available at: http://www.oic.go.th/content_eng/relate_law/kingdom.pdf. Article 257 of the 2007 Constitution states: “The
National Human Rights Commission has the power to demand relevant documents or evidence from any person or summon any person to
give statements of fact including other powers for the purpose of performing its duties as provided by law.”

Available at: https://www.unodc.org/tldb/pdf/Thailand_const_2007.pdf

This information was prepared by FORUM-ASIA on the basis of the 2015 ANNI Report on the Performance and Establishment of National Human Rights

Institutions in Asia by the Asian NGO Network on National Human Rights Institutions (ANNI).
You can access the report at the following link: https:/Aww.forum-asia.org/uploads/wp/2015/09/ANNI_Report_2015.pdf




The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:

1.

2
N 3.
4
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Recommendation 1: [N/A]
Recommendation 2: [N/A]
Recommendation 3: [N/A]

Recommendation 4 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. UN Doc. CCPR/CO/84/THA. Paragraph 9, “[...] [The State party] should also ensure that the Commission is endowed with
suffcient resources to enable it effectively to discharge all of its mandated activities in accordance with the Principles relating to the status
of national institutions for the promotion and protection of human rights (the Paris Principles) (General Assembly resolution 48/134).”;
Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. UN Doc. CAT/C/THA/CO/1.
Paragraph 25, “[...] the Committee recommends that the State party consider reviving the previous procedure for selecting commissioners
to the NHRCT with a view to increasing the number of commissioners and that it allow for the participation of representatives of

non- governmental human rights organizations.”; Committee on Economic, Social and Cultural Rights (19 June 2015). Concluding
observations on the combined initial and second periodic reports of Thailand. UN Doc. E/C.12/THA/CO/1-2. Paragraph 7, “The Committee
recommends that the State party take all necessary legislative and other measures, including following up on the recommendations made
by the ICC, to ensure that the NHRCT is a fully independent institution with the necessary resources to fulfl its mandate in conformity with
the Paris Principles. It further recommends that the State party create the necessary conditions for the NHRCT to fully exercise its mandate
in relation to economic, social and cultural rights and protect victims of violations of these rights.”

Recommendation 5: [N/A]
Recommendation 6: [N/A]
Recommendation 7: [N/A]

Recommendation 8 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. UN Doc. CCPR/CO/84/THA. Paragraph 9, “The State party should ensure that recommendations of the National Human Rights
Commission are given full and serious follow-up. [...]"; Committee on Economic, Social and Cultural Rights (19 June 2015). Concluding
observations on the combined initial and second periodic reports of Thailand. UN Doc. E/C.12/THA/CO/1-2. Paragraph 7, “The Committee
recommends that the State party take all necessary legislative and other measures, including following up on the recommendations made
by the ICC[...]"

This information was prepared by FORUM-ASIA on the basis of the 2015 ANNI Report on the Performance and Establishment of National Human Rights

Institutions in Asia by the Asian NGO Network on National Human Rights Institutions (ANNI).
You can access the report at the following link: https:/Aww.forum-asia.org/uploads/wp/2015/09/ANNI_Report_2015.pdf




HUMAN RIGHTS EDUCATION ANDIFRAININGHE:
ADHERENCE TO INTERNATIONALITEGAI
INSTRUMENTS

Brief Assessment of the Implementation of 1st Cycle UPR Recommendations

Adherence to International Legal Instruments

Human Trafficking

Thailand accepted the 13 recommendations received in 2011 related to Human Traffcking (made by Australia, Canada, France, Japan, Malaysia, Moldova, New
Zealand, Nicaragua, Norway, Pakistan, Singapore, Sweden and Uruguay). Thailand is currently implementing the Policy, Strategy and Measure on the Prevention and
Suppression of Human Traffcking (2011-2016), with specialised task forces established to draft and monitor implementation of the Plan of Action on Prevention of
Human Traffcking and to enhance collaboration among related agencies. However, the human traffcking situation in Thailand remains in tier 3 in the latest US
Traffcking in Persons (TIP) report.

Regarding the recommendations made by Norway and Australia to “Accede to the Palermo Protocol” and to “Ratify the United Nations Convention against
Transnational Organised Crime and its Protocols to Prevent, Suppress and Punish Traffcking in Persons, especially Women and Children, and Against the

Smuggling of Migrants by Land, Sea and Air”: the Royal Thai Government (RTG) has signed the two major Protocols on Convention against Transnational Organized
Crime and Protocol to Prevent, Suppress and Punish Traffcking in Persons, Especially Women and Children on 17 Oct 2013. Based on these protocols, some clauses
and amendments were introduced into Thai law. The RTG has adopted Article 3 of the Protocol to Prevent, Suppress and Punish Traffcking in Persons Especially
Women and Children, supplementing the United Nations Convention against Transnational Organized Crime, focusing on explicitly explaining the terms of Traffcking
in persons and Exploitation. However, in terms of implementation, fact-fnding by HRDF has indicated that there are a very small number of cases in which employers
are prosecuted and mostly anti-money laundering measures against human traffckers are not imposed. Further, the Thai government has failed to address the human
traffcking of ethnic Rohingya, Uighur and ethnic minorities. In fact, it has been reported that high-ranking offcials were involved some cases of human traffcking.

However, it should be noted that Thailand has hosted international meetings on irregular migration in the Indian Ocean and has made efforts to crack down on
networks of traffckers and offcers complicit in illegal activities (human traffcking). On 26 March 2015, the National Legislative Assembly voted in favor of the
amendments to the 2008 Anti-Human Traffcking Act, to remove civil liability for reporting suspected human traffcking offences or arresting suspects in order to ensure
that fear of reprisal is never a barrier to an effective legal response. However, the next step for the amendment to come into effect is for it to be signed by His Majesty
and subsequently published in the Royal Gazette.

Convention on the Protection of the Rights of Migrants Workers and Member of their Families (MWC)

Thailand has not signed the Convention nor signed the ILO Work in Fishing Convention 1988, related to fshery workers who are victims of human traffcking. In
Thailand, the fshing industry is covered under the Labour Protection Act, and there have been initiatives by ILO put into place intended to protect men working on
fshing boats, especially migrants. However, there are questions regarding the effectiveness of these initiatives.

The 1951 Convention relating to the Status of Refugees and its Protocol

Thailand has received 4 recommendations (made by Brazil, Canada, France and Switzerland) on becoming a party to the 1951 Convention relating to the Status of
Refugees during its frst UPR. Since then Thailand has not yet ratifed the Convention although it has been estimated that the country is home to 130,000 asylum
seekers and refugees, 90 percent of who are from neighboring Myanmar and have been living in temporary shelter along the Thailand-Myanmar border for more than
two decades. Many children and women refugees remain unprotected, with new babies born in prison and imprisoned under the charge of illegal entry.

Convention for the Protection of all Persons from Enforced Disappearance (CED)

Thailand accepted the 6 recommendations to sign and/or ratify the International Convention to Protect all Persons from Enforced Disappearance (CED) (made by
Austria, France, Japan, Nicaragua, Spain, and Uruguay). On 9 January 2012, the Royal Thai Government signed the International Convention on the Protection of All
Persons from Enforced Disappearance (CED), as part of its voluntary pledges made during its frst UPR. In February 2014, Thailand established a national committee
to consider ratifying the CED. However, as of today, the Convention cannot enter into force for Thailand since the government has not yet ratifed it.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)

Regarding the 2 recommendations made by Austria and Canada to include a defnition of torture into the Criminal Code, the Government has made an effort to
incorporate the defnition of “torture” into its domestic laws by amending the Criminal Code and Criminal Procedure Code to be in line with CAT, and make torture a
specifc criminal offence. However, it should be noted that the defnition of torture in the draft amendment of the Criminal Code may not be in full conformity with Article
1 of the Convention and should be reviewed. Furthermore, the draft Prevention and Suppression of Torture and Enforced Disappearance Act was presented to the
Cabinet on 12 January 2015, but the legislative process of legislation has been slow and as of March 2016, the draft Act still appears to be far from complete.

Gender Equality Act

No recommendation was received on LGBTI rights during Thailand’s 1st UPR in 2011, but it should be noted the efforts of Thailand to enact the Gender Equality Act
in 2015. However, the rights of LGBTI have not been equally respected, with LGBTI individuals and children being victims of discrimination and bullying in schools and
suffering from rejection within families.

This factsheet was prepared by People’s Empowerment Foundation (PEF) on the basis of its Joint NGO Submission.

Please access the Joint NGO Submission at the following link:
http://www.peoplesempowerment.org/uncategorized/2015/10/thai-ngos-coalition-for-upr-main-stakeholder-submission/




The National Human Rights Commission of Thailand (NHRCT)

The NHRCT has been criticized for its lack of independence, the selection and recruitment of personnel, and the carrying out of its duties on human rights
promotion and protection. As a result, in 2015, the NHCRT had its status downgraded, from ‘A’ to ‘B’, by the Sub-Committee on Accreditation of International
Coordinating Committee of National Human Rights Institutions (ICC-SCA). In addition, since the 22 May 2014 military coup and the entering into force of the 2014
Interim Constitution, the NHRCT has only been able to fulfll its mandate under the 1999 National Human Rights Commission Act to the extent that it does not
contradict the Interim Constitution.

Human Rights Education and Training

To inform UPR Info’s Mid-Term Implementation Assessment of Thailand’s 1st cycle UPR recommendations, the National Human Rights Commission of Thailand
(NHRCT) indicated that the Department of Rights and Liberties Protection (DRLP), Ministry of Justice, has organized a series of seminars and trainings to promote
awareness and understanding about human rights among different target groups both in Bangkok and in other parts of the country, including seminars to enhance
knowledge about Thailand’s human rights obligations for judicial offcers, prosecutors and administrative offcials; trainings for government offcials to increase their
awareness of human rights when performing their duties and to encourage implementation of the Second National Human Rights Plan by relevant agencies; and
seminars to promote knowledge about the rights in the judicial process and the rights to remedy among the local media to improve people’s access to justice. The
government has also developed Human rights-sensitising tools in the forms of calendars, posters, exhibition sets, short documentaries, and radio spots in both Bahasa
Melayu and Thai to disseminate information about human rights principles and basic laws for police offcers and military personnel in the Southern Border Provinces.

However, the government should not only provide trainings to authorities but it should also reach out to local communities in all regions of Thailand and provide human
rights education and training to the most marginalized of society to ensure no one is left behind and all communities can effectively contribute to the sustainable
development of Thailand. Nevertheless, although trainings were given to offcials at all levels, in seems that the enforcement of human rights principles and standards
on the ground are not respected, with offcials not suffciently trained.

Thailand does not formally recognize the existing educational structures, policies and community-based service provision in the South, in ethnic areas
nor provide universal and free basic education to all children born in Thailand — making it diffcult to ensure human rights education and training to all children
and citizen on an equal basis. For instance, in the South, Ponoh Islamic school and Tadika Islamic education center are perceived as haven for terrorists, such as the
closing of Yehad Wittaya School, the court seizing Wakaf mortmain property, and the arrest of Tadika teachers. Moreover, parents in the three Southernmost provinces
prefer sending their children to private religious schools over public religious schools. The government does not accredit Malay students who graduated abroad, which
prevents many capable and educated people from being employed. In the South, schools are campaigned as safe zones where students and teachers are protected
from violence. In addition, disabled children still lack learning opportunities and the government cannot solve this issue in a comprehensive manner. The children of
displaced workers do not receive continuing education while young migrant workers, stateless children and refugee children do not receive quality education. With only
a primary level education, they cannot apply for work positions. Furthermore, there are no bilingual classes for indigenous peoples to preserve their tribal culture and
language. Home school education is not promoted.

Invitations to UN Special Rapporteurs

The Royal Thai Government accepted the 4 recommendations (made by Finland, Hungary, Spain and New Zealand) to invite all special rapporteurs to visit Thailand.
The Thai Government has issued a standing invitation to all special procedures and specifc invitation to some UN special rapporteurs. The UN Special Rapporteur on
the right to safe drinking water and sanitation, Catarina Albuquerque, visited Thailand from 1-8 February 2013 and Thailand has also extended an invitation to Mr. Juan
Mendez, the UN Special Rapporteur on torture, who was scheduled to visit the country from 4 to 18 August 2014. However, following the military coup, the Thai Foreign
Affairs Ministry informed the UN that the Special Rapporteur’s visit would be postponed; and, as of today, it has not been rescheduled.

1.  Ratify the International Convention on the Protection of All Persons from 4.  Referring to Thailand’s support for the adoption of the United Nations
Enforced Disappearance (CED), the Second Optional Protocol to the Declaration on the Rights of Indigenous Peoples, encourage Thailand to
International Covenant on Civil and Political Rights (ICCPR-OP2), the affrm in its legislation the rights of indigenous peoples, in line with the
Optional Protocol to the Convention against Torture (OP- CAT), the Optional declaration, and also to consider acceding to international labour
Protocol to the International Covenant on Civil and Political Rights organization convention no. 169 (1991) on indigenous and tribal peoples in
(ICCPR-OP1), the Optional Protocol to the International Covenant on independent countries, in line with the 2012 concluding observations on the
Economic, Social and Cultural Rights (OP-ICESCR), the International Convention on the Elimination of all Forms of Racial Discrimination (CERD)
Convention on the Protection of the Rights of All Migrant Workers and to Thailand.

Members of Their Families ICRMW), and the Optional Protocol to the

Convention on the Rights of Persons with Disabilities (OP-CRPD). 5.  Take all necessary legislative and other measures to ensure that the NHRCT

is able to effectively execute its mandate in accordance with the Paris

2. Develop and implement plans and strategies to raise awareness about Principles, by ensuring it has the necessary resources, strengthening
human rights, including at the local and community levels, and provide the roles of the NHRCT to carry out its duties independently, and
human rights training and education for all on an equal basis, including the guaranteeing the independence and pluralism of its composition, by
most marginalized communities living in the South and indigenous peoples, considering the revision of the procedure for selecting NHRCT
to ensure no one is left behind and all communities can effectively contribute commissioners, in line with the concluding observations on Thailand of
to the sustainable development of Thailand. the Human Rights Committee, the CAT, and the CESCR in 2005, 2014,

and 2015 respectively, and with the Paris Principle B.1, the SCA's General

3. Collaborate with civil society to widely promote human rights education to Observation 1.8 on ‘Selection and appointment of the decision-making body

all professional groups working with and for children to be adequately and of NHRIS".

systematically trained on children’s rights, in particular judges, lawyers, the

police and the army, health, education and social welfare personnel and 6.  Ensure the draft constitution recognizes the human rights principles based
personnel working in all forms of alternative care at national, provincial and on international laws and ensure domestic laws comply with Thailand’s
local level, in line with the 2012 concluding observations of the Committee international obligations.

on the Rights of the Child to Thailand. o . X X o
7. Comply with its commitment to implement the 4 recommendations to invite

all Special Rapporteurs and allow them to visit Thailand promptly.

For more information, evidence and data, please refer to the bibliography and/or contact
Ms. Chalida Tajaroensuk, Chairperson, People’s Empowerment Foundation (PEF). Email contact: chalida.empowerment@gmail.com
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(Brief Assessment of the Implementation of 1st Cycle UPR Recommendations )

For Thailand 1st uPR in 2011, 3 recommendations were received and accepted on Human Rights Education and Training. 25 recommendations
were received on international instruments, including 10 which were accepted and 15 which were noted. 2 recommendations were received on
strengthening human rights institutions, and 4 recommendations were received on inviting rapporteurs.

Recommendations are available on uPR info’s database: http://s.upr-info.org/1Rar8d4, http://s.upr-info.org/1Rar8d4, http://s.upr-info.org/1Rar8d4

Accepted Recommendations on Human Rights Education and Training:

1. Philippines: continue to promote human rights education, training and capacity building

2. Egypt: develop and implement plans and strategies to raise awareness about human rights, including at the local and community levels,
and provide human rights training and education for Government offcials in particular law enforcement offcials

3. chad: call on the international community for technical assistance to improve human rights awareness and understanding throughout
the population

Accepted Recommendations on International instruments:

1. australia: Ratify the united Nations convention against Transnational Organised crime and its Protocols to Prevent, Suppress and Punish
Traffcking in Persons, especially Women and children, and against the Smuggling of migrants by land, Sea and air

2. Norway: accede to the Palermo Protocol and continue improving its implementation of policy and legal framework related to human
traffcking

3. argentina: Study the possibility of ratifying the international convention on the Protection of all Persons from Enforced disappearance

(cEd), the Second Optional Protocol to the international covenant on civil and Political Rights (iccPR-OP2), the Optional Protocol to the

convention against Torture (OP- caT), the Optional Protocol to the international covenant on civil and Political Rights (iccPR-OP1), the

Optional Protocol to the international covenant on Economic, Social and cultural Rights (OP-icEScR), the international convention on the

Protection of the Rights of all migrant Workers and members of Their Families (icRmW), and the Optional Protocol to the convention on the

Rights of Persons with disabilities (OP-cRPd)

uruguay: Ratify or accede as appropriate to the cEd

Spain: Sign and ratify ced

austria: Ratify céd

Brazil: consider ratifying the conventions on refugees and on stateless persons and OP-caT

France: Ratify the cEd and investigate all allegations of forced disappearances

Nicaragua: Sign and ratify promptly the cd

0. Japan: Sign and ratify cEd at an early stage

SBoeo~NoOa A

Noted Recommendations on International Instruments:

1. uruguay: Ratify or accede as appropriate to the Rome Statute of the international criminal court, OP-caT and iccPR-OP1 and
iccPR- OP2

Spain: Sign and ratify iccPR-OP1, iccPR-OP2, OP-icEScR and OP- caT

austria: Ratify the Optional Protocols to iccPR and caT

Brazil: consider ratifying the Rome Statute

Hungary: consider acceding to the two Optional Protocols to the iccPR

Switzerland: Ratify the iccPR-OP2

Turkey: consider becoming a party to the icRmwW

Philippines: consider future accession to the icRmwW

algeria: Examine the possibility of ratifying the icRmW

Japan: Sign and ratify the Rome Statute of the international criminal court at an early stage

austria: Ratify the Rome Statute of the international criminal court and the convention on the Prevention and Punishment of
the crime of Genocide

France: accede to the united Nations convention on the Status of Refugees and the 1967 Protocol as well as to the 1954
convention on the Status of Stateless Persons

13. Switzerland: Ratify the convention on the Status of Refugees and its Optional Protocol

14. Hungary: Ratify the Rome Statute

15. canada: Become a party to the 1951 convention Relating to the Status of Refugees and the 1967 Protocol

PPRPOO~NOUOAWN
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Accepted recommendations on strengthening human rights institutions:
1. Nepal: continue to work to strengthen national human rights and democratic institutions
2. Egypt: consolidate and strengthen its national human rights infrastructure

Accepted recommendation on inviting special rapporteurs:

1. Finland: issue a standing invitation to all special procedures
2. New Zealand: issue a standing invitation to all special procedures’ mandate holders
3. Spain: issue a standing invitation to all Special Procedures, and establish a calendar
4. Hungary: invite the Special Rapporteur on freedom of expression, which could also promote the harmonization of the provisions of
the computer crimes act and their implementation in line with international human rights standards
\§ J

This information was prepared by People’s Empowerment Foundation (PEF) on the basis of its Joint NGO Submission.

Please access the Joint NGO Submission at the following link:
http:/Amww.peoplesempowerment.org/uncategorized/2015/10/thai-ngos-coalition-for-upr-main-stakeholder-submission/
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Challenges and Case
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Human Traffcking Situation in Thailand (BE 2557) part 1 https://www.gotoknow.org/posts/583378

international labour Organization (2007) Ratifcations of c188 - Work in Fishing convention (No. 188)
http://www.ilo.org/dyn/normlex/en/f?p=NORmMIEXPuB:11300:0::NO::P11300_iNSTRUmMENT_id:312333

Voice TV (5 February 2558) Protest against dissolution http://news.voicetv.co.th/thailand/163386.html
Example, religious schools pay term fee, 300 students registered, free public schools but only 98 students register
http://spinternet.ohchr.org/_layouts/SpecialProceduresinternet/ViewcountryVisits.aspx?lang=en

Equality and Human Rights commission Human Rights Report: Fulflling the Paris Principles.
http://www.equalityhumanrights.com/sites/default/fles/documents/humanrights/human_rights_report.pdf

Recommendations

The recommendations are proposed based on recommendations previously made by uN treaty bodies and special procedures:
1.
2.
3.

Recommendation 1: [N/a]
Recommendation 2: [N/a]

Recommendation 3 is based on: committee on the Rights of the child (21 February 2012). concluding Observations on the Optional Protocol of

the convention on the Rights of the child, Thailand. “The committee recommends that the State party allocate adequate and targeted resources for
multidisciplinary training programmes developed through a participatory process involving communities and other stakeholders on all areas covered by the
Optional Protocol. Such training should be provided to all relevant professional groups, ministries and institutions working with and for children. The committee
further urges the State party to ensure systematic evaluation of all training programmes on the Optional Protocol with a view to enhancing their impact and
relevance.”; concluding Observations on the Optional Protocol: committee on the Rights of the child, Thailand. (17 February 2012). “The committee
recommends that all professional groups working with and for children be adequately and systematically trained on children’s rights, in particular judges,
lawyers, the police and the army, health, education and social welfare personnel and personnel working in all forms of alternative care at national, provincial
and local levels.”

Recommendation 4 is based on: committee on the Elimination of Racial discrimination (15 November 2012) concluding Observations of the convention on
the Elimination of Racial discrimination Thailand. “moreover, referring to the state party’s support for the adoption of the united nations declaration on the rights
of indigenous peoples, the committee encourages the state party to affrm in its legislation the rights of indigenous peoples, in line with the declaration,

and also to consider acceding to international labour organization convention no . 169 (1991) on indigenous and tribal peoples in independent countries”

Recommendation 5 is based on: Human Rights committee (2015). concluding Observations of the committee on civil and Political Rights Thailand;
convention against Torture (2014); committee on Economic, Social, and cultural Rights (2015)

Recommendation 6: [N/a]

Recommendation 7: [N/a]

This information was prepared by People’s Empowerment Foundation (PEF) on the basis of its Joint NGO Submission.

Please access the Joint NGO Submission at the following link:
http:/Amww.peoplesempowerment.org/uncategorized/2015/10/thai-ngos-coalition-for-upr-main-stakeholder-submission/
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During its first UPR in October 2011, Thailand received 2 recommendations (from Nepal and Egypt) related to strengthening national human rights
and democratic institutions / infrastructures. Thailand accepted both recommendations but has failed to implement them. The NHRCT has been
criticized for its lack of independence, the selection and recruitment of personnel, and the carrying out of its duties on human rights promotion

and protection. As a result, in 2015, the NHCRT had its status downgraded, from ‘A’to ‘B’, by the Sub-Committee on Accreditation of International
Coordinating Committee of National Human Rights Institutions (ICC-SCA).

The current mandate of the NHRCT is outlined in the 1999 National Human Rights Commission Act. Under the 2007 Constitution, the NHRCT was
granted additional powers and duties to refer human rights violation cases and opinions to the Constitutional Court or the Administrative Court, as
well as to file lawsuits on behalf of injured persons to the Court of Justice. However, the ICC had raised concerns over the selection process of
commissioners under the 2007 Constitution. Since the 22 May 2014 military coup — recently known as the National Council of Peace and Order
(NCPO) — and the entering into force of the 2014 Interim Constitution, the NHRCT has only been able to fulfill its mandate under the National
Human Rights Commission Act to the extent that it does not contradict the Interim Constitution.

In Thailand’s 2014 UPR Mid-term report, the Thai Ministry of Foreign Affairs identified challenges in Thailand’s efforts to promote and protect
human rights. The report indicated that there was a need for “awareness rising among all relevant [government] agencies to implement the
recommendations and pledges, including on the promotion of the role of the National Human Rights Commission and civil society organizations
to monitor and follow-up on the Government's endeavors in this regard.”

Assessment of the Human Rights Situation

From 2005 to 2014, with the continued political turmoil and civil unrest in Thailand, the NHRCT witnessed various human rights violations, such
as restrictions on social movements and demonstrations. It also received and investigated a number of complaints related to the enjoyment of
economic, social and cultural rights, such as the right to an adequate standard of living, right to health, right to education, and right to work. The
NHRCT observed that the government had — under the Interim Constitution — made efforts, through the enactment of laws and policies, to solve
prolonged problems related to the promotion of gender equity and equal opportunity; affrmative action for the elderly persons and persons with
disabilities; social inclusion; and the education system to promote social and cultural pluralism. However, the government was unable to solve
these problems through sustainable practices.

The NHRCT has identifed the following challenges under the current military government: (1) the centralization of power and decisions made only
within the State apparatuses or by central authorities; (2) the implementation of policies that allow greater power over various sectors, particularly
the economy, society, culture, education, and politics; and (3) the restrictions placed on news and information and people’s participation in decision
and policymaking processes.

The NHRCT'’s Human Rights Evaluation Reports revealed that during 2012-2014, there were several government and private sector large-scale
development projects creating serious problems related to natural resources and environmental management, which had negatively affected the
rights of local communities. Various vulnerable groups, such as indigenous peoples and ethnic groups; persons with disabilities; elderly persons;
women; children, had diffculty accessing fundamental human rights and public welfare. They also had limited ability to access participation and
decision-making mechanisms, affecting the possibility of obtaining sustainable management policies that would respond to their needs. The
NHRCT also witnessed other types of human rights violations, such as unlawful detentions; excessive use of force by the authorities; and incidents
of torture and enforced disappearances of human rights defenders, particularly in the border provinces and forest areas.

This information was prepared by the National Human Rights Commission of Thailand (NHRCT) on the basis of its UPR Report

submitted for Thailand 2nd UPR Cycle. Please access the NHRCT Submission at the following link:
http://lwww.nhrc.or.th/getattachment/e304ac79-1e45-4ff7-bad9-758c7007b7e4/Human-Rights-Situation-in-Thailand-Paper-by-the-Na.aspx




Emerging Challenges

1.

Before the May 2014 Coup: the NHRCT’s duties undertaken with competency and independence: during the Committee Against
Torture (CAT)’s Concluding observations on the initial report of Thailand in June 2014, the Committee noted that the NHRCT had broad
competences to receive and investigate complaints of human rights violations; undertake the monitoring of places of detention; examine laws
which contradicted human rights principles and to subsequently submit those cases to the court for deliberation and ruling. The Committee
raised concern over the fact that the authorities had not followed-up on the fndings and recommendations made by the NHRCT, and about
reports that persons deprived of their liberty do not fle complaints with the NHRCT when they visit detention places, reportedly out of fear of
retaliation by prison offcials. in June 2015, in its Concluding observations on the combined initial and second periodic reports of Thailand, the
Committee on Economic, Social and Cultural Rights (CESCR) raised concern over the fact that the institutional shortcomings of the NHRCT,
identifed by the iCC, including in relation to its independence and the selection process for Commissioners, had not been fully overcome.

Enforcement of the Martial Law (1914), the subpoena of individuals under NCPO Orders and Announcements, and the extension

of the period of legal detention to 7 days: The NHRCT observed that the situation in the country after the may 2014 coup did not fulfll the
criteria of a “state of emergency”, which would threaten national security. Thus, the enforcement of the martial law and other special security
laws with broad restrictions or which allow a derogation from fundamental rights of the public is inappropriate and considered an excessive
use of power in contravention with several human rights instruments to which Thailand is a State party, particularly the International Covenant
on Civil and Political Rights (iCCPR). The NHRCT determines that the subpoenaing of individuals under NCPo orders and Announcements,
and the extension of the period of legal detention to 7 days could be considered as an excessive and inappropriate use of power, against
Article 9, paragraph 1 of the iCCPR on the right to liberty and security of person.

Arrest of suspicious persons under criminal cases or alleged acts of torture towards persons detained under the Martial Law
(1914): The NHRCT stresses that under Article 9, paragraph 3 of the iCCPR, persons arrested or detained on criminal charges shall be
brought promptly before a judge or other offcer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. Although the martial law allows authorities to arrest any suspicious persons, irrespective of whether there is suffcient
ground or reason, torture practices conducted by relevant offcers constitute violations of human rights and are contrary to Thailand’s
obligations under the Convention against Torture and other Cruel, inhuman or degrading Treatment or Punishment (CAT).

Exercise of judicial powers against ordinary persons in military courts: The NHRCT emphasizes that further efforts need to be made

in line with Article 14 of iCCPR on the entitlement of the rights to fair trial with appropriate safeguards, to allow fair court proceedings. many
individuals charged for crimes that might “affect national security” or “affect public moral” have been subjected to closed-door trials, often in
military courts, and in the absence of an appeal process.

Freedom of expression and assembly, freedom of media and academic criticism limited: Amidst the process of the restoration of peace
and order and the revitalization of a democratic ruling system by the government, freedom of expression has been widely abused. The
authorities have justifed the limits placed on freedom of expression as necessary in order to protect national security. However, in reality,
these measures have been used to eliminate or silence opponents. Critics are often charged under Article 112 of the Criminal Code
(lese-majesté), the Computer Crimes Act, and three security laws (the martial law, the Royal Emergency decree, and the Security Act), as
well as the Printing Registration Act, and the film and Video Act. facts and evidence are often distorted in order to bring allegations against
government critics.

Recommendations

1.

Take all necessary legislative and other measures to ensure that 4. Adhere to the absolute prohibition of torture and ensure that the

the NHRCT is able to effectively execute its mandate in detention of persons under the martial law (1914) does not
accordance with the Paris Principles, by ensuring it has the contradict core principles and rights outlined in the CAT, as
necessary resources, strengthening the roles of the NHRCT to recommended by the CAT in its concluding observations in 2014.

carry out its duties independently, and guaranteeing the
independence and pluralism of its composition, by considering the
revision of the procedure for selecting NHRCT commissioners,

as recommended by the Human Rights Committee, the CAT, and
the CESCR in their concluding observations on Thailand in 2005,
2014, and 2015 respectively. 6. Stand frm on principles of freedom of expression and freedom

of assembly and take adequate measures to prevent the further
restrictions on these rights, as recommended by the Human Rights
Committee in its concluding observations in 2005, and in
accordance with Thailand’s obligations under Articles 19 and 21

of the iCCPR.

5.  Ensure that civilians are tried in civilian courts in line with
international standards, in particular, Principle No. 5 (Jurisdiction
of military courts to try civilians) of the Principles Governing the
Administration of Justice through military Tribunals.

Seriously implement of the recommendations made by the NHRCT
and ensure they are given full and serious follow-up, as
recommended by the Human Rights Committee and the CESCR
in their concluding observations on Thailand in 2005 and 2015
respectively.
7. Revoke the enactment of special security laws, taking
appropriate measures to ensure that security offcers perform their
duties strictly in accordance with the law, bringing those found
guilty of wrongdoings to justice and providing prompt and suffcient
remedies to victims of human rights violations.

Comply with Thailand’s obligations under the iCCPR, in particular
its Article 9, by putting an end to the arbitrary detention of
government critics, and Article 14 by guaranteeing all the
provisions to guarantee the right to fair trial, and sign and ratify
the iCCPR-OP.

for more information, evidence and data, please refer to the bibliography and/or contact
mr. Ekachai Pinkaew, Human Rights Assessment and Reporting Unit, Research and Technical bureau, offce of the NHRCT.

Email contact: ekachai@nhrc.or.th
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/Brief Assessment of the Implementation of 1st Cycle UPR Recommendations )
For Thailand 1st UPR in 2011, 2 Recommendations on strengthening National Human Rights Institutions (NHRIs)/infrastructure were received
and accepted. Recommendations are available on uPR info’s database: http://s.upr-info.org/1UnSSKp.

Accepted Recommendations on strengthening National Human Rights Institutions (NHRIs)/infrastructure:
1. Nepal: Continue to work to strengthen national human rights and democratic institutions (88.7);
2. Egypt: Consolidate and strengthen its national human rights infrastructure (88.8).

. Article 257, paragraphs 2, 3, 4 of the 2007 Constitution, state: “The National Human Rights Commission has the powers and duties as
follows: [...] (2) to present the matter together with opinion to the Constitutional Court as provided by the organic law on procedure of
Constitutional Court in the case where the Commission agrees with the complainant that the provisions of certain law affect human rights
and are constitutionality of which is at question; (3) to present the matter together with opinion to the Administrative Court as provided by Act
on Establishment of Administrative Court and Administrative Court Procedure in the case where the Commission agrees with the
complainant that the regulations, order, or other administrative acts affect human rights and the constitutionality or illegality of which is at
question; (4) to submit a case to the Courts of Justice, on behalf of the aggrieved person after receiving a request and having considered it
appropriate to submit the case for correcting the problem of violation of human rights in general as provided by law.”

. ohChR Regional offce for south-East asia (2015). Technical note on the national human Rights Commission of Thailand in the draft 2015
Constitution. http://bangkok.ohchr.org/flesslohChR%200n%20nhRi%20150327.pdf

. ministry of Foreign affairs (2014). Thailand national mid-Term Report.
available at: www.upr-info.org/sites/default/fles/document/thailand/session_12_-_october_2011/thailand_mid-term_report_2014.pdf

. offce of the national human Rights Commission of Thailand. 2012-2014 human Rights Evaluation Reports of the national human Rights
Commission of Thailand. Available [in Thai] at: www.nhrc.or.th
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Challenges and Cases

1. Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand. un doc. CaT/C/Tha/Co/1.
Paragraph 25.

2. Committee on Economic, Social and Cultural Rights (19 June 2015). Concluding observations on the combined initial and second periodic
reports of Thailand. un doc. E/C.12/Tha/Co/1-2. Paragraph 7.

3. Atrticle 9, paragraph 1 of the ICCPR stipulates that: “Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are
established by law.

4. Article 9, paragraph 3 of the ICCPR stipulates that: “Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other offcer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. it shall
not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at
any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement.”

5. under the international standard Principles governing the administration of Justice through military Tribunals, particularly, Principle no. 5
(Jurisdiction of military courts to try civilians): “military courts should, in principle, have no jurisdiction to try civilians. in all circumstances, the
State shall ensure that civilians accused of a criminal offence of any nature are tried by civilian courts.”

6. Article 14, paragraphs 1, 2, 3 of the ICCPR state: “(1) All persons shall be equal before the courts and tribunals. In the determination of any
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impatrtial tribunal established by law. The press and the public may be excluded from all or part of a trial for
reasons of morals, public order (ordre public) or national security in a democratic society, or when the interest of the private lives of the
parties so requires, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the
interests of justice; but any judgement rendered in a criminal case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children. (2) Everyone charged with a
criminal offence shall have the right to be presumed innocent until proved guilty according to law. (3) In the determination of any criminal
charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: (a) To be informed promptly and in detail
in a language which he understands of the nature and cause of the charge against him; (b) To have adequate time and facilities for the prepa-
ration of his defence and to communicate with counsel of his own choosing; (c) To be tried without undue delay.”
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is concerned. Quite often the reason for the establishment of such courts is to enable exceptional procedures to be
mply with normal standards of justice. While the Covenant does not prohibit such categories of courts, nevertheless

N 79 15). Review of the situations in 2015: Justice made to order, Freedom still out of stock. available at: http://freedom.
gr.th/en/report/review-situations-2015-justice-made-order-freedom-still-out-stock
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Recommendations

The recommendations are proposed based on recommendations previously made by UN treaty bodies and special procedures:

1. Recommendation 1 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. un doc. CCPR/Co/84/Tha. Paragraph 9, “The state party should ensure that recommendations of the national human Rights
Commission are given full and serious follow-up. it should also ensure that the Commission is endowed with suffcient resources to enable
it effectively to discharge all of its mandated activities in accordance with the Principles relating to the status of national institutions for the
promotion and protection of human rights (the Paris Principles) (general assembly resolution 48/134).”; Committee against Torture (20 June
2014). Concluding observations on the initial report of Thailand. un doc. CaT/C/Tha/Co/1. Paragraph 25, “The state party should ensure
that the NHRCT effectively executes its mandate in accordance with the principles relating to the status of national institutions (the Paris
Principles) (general assembly resolution 48/134, annex), in particular by strengthening the roles of the nhRCT to carry out unannounced
visits to detention facilities, during which they are able to take confdential statements from detainees; implementing the recommendations
made by the NHRCT and guaranteeing the independence and pluralism of its composition. In that regard, the Committee recommends that
the State party consider reviving the previous procedure for selecting commissioners to the NHRCT with a view to increasing the number
of commissioners and that it allow for the participation of representatives of non-governmental human rights organizations.”; Committee on
Economic, Social and Cultural Rights (19 June 2015). Concluding observations on the combined initial and second periodic reports of
Thailand. un doc. E/C.12/Tha/Co/1-2. Paragraph 7, “The Committee recommends that the state party take all necessary legislative and
other measures, including following up on the recommendations made by the ICC, to ensure that the NHRCT is a fully independent
institution with the necessary resources to fulfl its mandate in conformity with the Paris Principles. it further recommends that the state
party create the necessary conditions for the NHRCT to fully exercise its mandate in relation to economic, social and cultural rights and
protect victims of violations of these rights.”

2. Recommendation 2 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. un doc. CCPR/Co/84/Tha. Paragraph 9, “The state party should ensure that recommendations of the national human Rights
Commission are given full and serious follow-up. it should also ensure that the Commission is endowed with suffcient resources to enable it
effectively to discharge all of its mandated activities in accordance with the Principles relating to the status of national institutions for the
promotion and protection of human rights (the Paris Principles) (general assembly resolution 48/134).”; Committee on Economic, social
and Cultural Rights (19 June 2015). Concluding observations on the combined initial and second periodic reports of Thailand. UN Doc.
E/C.12/Tha/Co/1-2. Paragraph 7, “The Committee recommends that the state party take all necessary legislative and other measures,
including following up on the recommendations made by the ICC, to ensure that the NHRCT is a fully independent institution with the
necessary resources to fulfl its mandate in conformity with the Paris Principles. it further recommends that the state party create the
necessary conditions for the NHRCT to fully exercise its mandate in relation to economic, social and cultural rights and protect victims of
violations of these rights.”

3. Recommendation 3: [N/A]

4. Recommendation 4 is based on: Committee against Torture (20 June 2014). Concluding observations on the initial report of Thailand.
un doc. CaT/C/Tha/Col/l. Paragraph 4, “The Committee is deeply concerned at the declaration of martial law throughout Thailand, since
its recent dialogue with the state party. it emphasizes that the state party should adhere strictly to the absolute prohibition of torture and
ensure that the application of martial law does not, under any circumstances, contradict the rights guaranteed in the Convention.”

5.  Recommendation 5: [N/A]

6. Recommendation 6 is based on: Human Rights Committee (8 July 2005). Concluding observations of the Human Rights Committee,
Thailand. un doc. CCPR/Co/84/Tha. Paragraph 18, “The state party should take adequate measures to prevent further erosion of
freedom of expression, in particular, threats to and harassment of media personnel and journalists, and ensure that such cases are
investigated promptly and that suitable action is taken against those responsible, regardless of rank or status.”

7. Recommendation 7: [N/A]
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