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SUBMISSION OF THE INTERNATIONAL COMMISSION OF JURISTS TO THE UNIVERSAL PERIODIC REVIEW 

OF THE REPUBLIC OF SERBIA 

 

 

Introduction 

 

1. The International Commission of Jurists (ICJ) welcomes the opportunity to contribute to 

the Human Rights Council’s (HRC) Universal Periodic Review (UPR) of the Republic of 

Serbia (Serbia).  

 

2. In this submission, the ICJ wishes to draw attention to the following issues: 

 

a. the involvement of the National Assembly in the appointment and dismissal of judges 

and prosecutors; 

b. the composition of the High Judicial Council (HJC) 1  and State Prosecutors’ Council 

(SPC)2; 

c. the tenure of judges, court presidents, public prosecutors, and deputy public 

prosecutors;  

d. the protection of judges and prosecutors; and 

e. Serbia’s engagement with international human rights instruments and mechanisms. 

 

3. The submission concludes with recommendations addressing the above-mentioned 

concerns. For more detailed coverage of these issues, please refer to the ICJ’s Report on 

judicial independence in Serbia, published in 2016, and annexed to the present document.3 

 

Background 

 

4. An independent judiciary is a cornerstone to the rule of law, and essential to the proper 

administration of justice, and to guarantee the respect, protection and fulfillment of human 

rights, and access to justice, including under articles 2.3 and 14 ICCPR.4 In countries 

where the public prosecution is part of or subordinate to the government, in order to 

satisfy their obligations under international human rights law to investigate and prosecute 

gross human rights violations effectively, independently, and impartially, States must 

guarantee that the prosecution service be at least autonomous.5  

 

5. In response to the recommendations of its first UPR, Serbia accepted to “strengthen the 

rule of law as enshrined in the Constitution, and ensure the independence of the 

judiciary.”6 In 2011, the UN Human Rights Committee (CCPR) urged Serbia to ensure strict 

observance of the judiciary’s independence.7  During its second UPR, Serbia supported the 

recommendation to reinforce the judicial reform initiated in 2009 “with a view to ensuring 

the judiciary’s independence [and] transparency”.8  

 

6. Despite legal reforms undertaken, Serbia’s legal framework still allows the executive and 

the legislative powers to exercise undue influence on the HJC and the SPR.  

 

(a) The National Assembly’s involvement in the appointment and dismissal of 

judges and prosecutors 

 

7. The judiciary and the prosecution service must exercise their functions free from direct or 

indirect external influences, pressures, threats or interferences, including from the 

legislative and executive powers.9 The Consultative Council of European Judges (CCJE) has 

stated that the selection, appointment, discipline, and ethics of judges, as well as the 

administration of the judiciary, should be core tasks of a Council for judges, and that such 

tasks should be fulfilled independently.10 Executive and parliamentary interference in the 

disciplining and removal of judges should be limited.11 

 

8. In Serbia, the National Assembly appoints the President of the Supreme Court of 

Cassation, court presidents, and all other judges, upon the proposal of the HJC.12 Public 
prosecutors are appointed by the National Assembly from a list of candidates sent by the 

Government but determined by the SPC.13 In the case of deputy public prosecutors, the 
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procedure is similar, but the Government is not involved.14 The National Assembly can 

dismiss public prosecutors upon the proposal of the government, following a decision by 

the SPC.15 It can also dismiss court presidents after proposal of the HJC16 and the President 

of the Supreme Court of Cassation.17 

 

9. The legislative power therefore holds an undeniable influence over the appointment and 

dismissal of judges and prosecutors, thus threatening their independence. This threat is 

exacerbated by the fact that the Constitution of Serbia expressly allows party discipline in 

the National Assembly,18 making the legislature effectively subservient to the executive. 
 

10. International human rights bodies agree that parliamentary assemblies should have no 

place in the appointment of judges, and that this task should be entrusted to an 

independent body, such as a Council for the judiciary.19  The European Commission for 

Democracy through Law (Venice Commission),20 and the UN Committee against Torture21 

have criticized the role of the Serbian National Assembly in the appointment and dismissal 

of judges. The Venice Commission has also stated that the appointment of prosecutors 

“can be done ideally in the framework of an independent body like a democratically 

legitimized Prosecutorial Council”. 22  In 2016, the EU European Commission stated that 

Serbia’s legal framework leaves “scope for political influence in the recruitment and 

appointment of judges and prosecutors”, 23  and recommended that “[t]he role of the 

National Assembly in high-level judicial appointments should be eliminated”.24 

  

11. Court presidents exercise significant power over court administration, case allocation, and 

recusal of judges. 25  External influence on them may therefore translate into internal 

influence, against which judges must be protected.26 The CCJE has recommended involving 

the judges of the court in question in the selection and appointment process for their 

court's presidents.27 

 

12. The ICJ welcomes the fact that Serbia is undergoing an accession process to the EU that 

includes the commitment to ensure an independent judiciary. 28 In this context, Serbia 

announced it is committed to removing the role of the National Assembly in the 

“appointment of court presidents, judges, public prosecutors [and] deputy public 

prosecutors”.29 However, the ICJ remains concerned that no proposal for the amendment 

of the Constitution necessary to translate the above-mentioned commitment into reality 

has been submitted yet.30 

 

(b) Composition, election and dismissal of the members of the HJC and the SPC 

 

13. The establishment of Councils for the Judiciary and Prosecution is recommended by 

international bodies such as the Consultative Council of European Prosecutors (CCPE) and 

the Venice Commission.31 The executive should not have any influence on the election of 

the Councils, or in their work.32 According to international standards, in Councils (i.e., for 

the Judiciary and Prosecution) judges and/or prosecutors should be the majority of 

members.33 In Councils for the Judiciary, the judge members should be elected by their 

peers, and “[a]ll forms of appointment by authorities internal or external to the judiciary 

should be excluded”. 34  The Ministry of Justice should not participate in transfer and 

disciplinary proceedings of judges;35 political representatives should not be members of 

disciplinary bodies for judges36 (such bodies instead must be independent)37; and non-

judge members should not be appointed by the executive or legislature.38 Only Councils 

free of external influence can safeguard the independence of judges and prosecutors. 

 

14. The independence and autonomy of the HJC and SPC is crucial since they propose, 

directly or indirectly, the candidates for the offices of the President of the Supreme Court 

of Cassation, court presidents, all other judges, public prosecutors and deputy public 

prosecutors to the National Assembly. 39  If only one name is mentioned, the National 

Assembly can only accept or reject it.40 Additionally, the HJC is the sole body that appoints 

all judges to permanent office after the probationary period of three years (see below).41 

The HJC also decides, among other things, on the transfer of judges 42  and their 
dismissals, 43  and is considered a second-instance disciplinary body. 44  It also makes 

proposals to the National Assembly for the dismissal of court presidents.45 The powers of 
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the SPC are similarly extensive, as it is the sole body that appoints deputy public 

prosecutors after their probation period, and that can dismiss them.46 Additionally, it issues 

a first decision on the dismissal of public prosecutors, that the government may bring 

before the National Assembly for a final decision.47 However, for the reasons set out below, 

the ICJ considers that the self-governance of the judiciary and of the prosecution service, 

entrusted to the two Councils, is weak. 

 

15. Each Council has three ex officio members: the Ministry of Justice, the Chairperson of the 

relevant committee of the National Assembly, and the president of the Council which is 

either the President of the Supreme Court of Cassation (for the HJC), or the Republic Public 

Prosecutor (for the SPC).48 The other 8 members are elected by the National Assembly and 

comprise a lawyer proposed by the Serbian Bar Association and a law professor 

recommended by the Deans of law faculties in Serbia, per Council, 6 permanent judges 

proposed by the HJC (for the HJC), and 6 permanent public prosecutors or deputy public 

prosecutors proposed by the SPC (for the SPC).49 The SPC and HJC must propose to the 

National Assembly candidates for these last positions who must have been previously 

elected by the judges or prosecutors.50 It is also the National Assembly that decides on the 

dismissal of the members of the Councils, after a proposal by the respective Council.51 

There is therefore a major influence of the legislative power in the election and dismissal of 

the members of the Councils. This seriously undermines the independence of the HJC52 and 

exposes the appointment and promotion of judges to political pressure.53  

 

16. The influence of the legislative power on the Councils is even more alarming considering 

the grip, mentioned above, that the executive has on the National Assembly. The ICJ 

agrees with the Venice Commission’s statement that both the election and the composition 

of the HJC is a “recipe for the politicization of the judiciary”54, and strongly considers that 

the rules of appointment of the Councils do not ensure their independence from the 

executive in law and in practice. The powerful influence of the executive on the governance 

of the two professions is an unacceptable infringement of their independence and 

autonomy. 

 

17. The ICJ welcomes the commitment of Serbia in its National Judicial Reform Strategy to 

exclude the National Assembly “from the process of appointment of … members of the 

[HJC and the SPC and to introduce] changes in the composition of the [HJC and SPC] 

aimed at excluding the representatives of the legislative and executive branch from 

membership in these bodies”. 55  The ICJ urges the adoption of these constitutional 

amendments.  

 

(c) Tenure of judges, court presidents, public prosecutors, and deputy public 

prosecutors 

 

18. Security of tenure for judges and prosecutors is a crucial element to ensure the 

independence of the judiciary and the prosecution service.56 Indeed, when the law provides 

for a possible re-appointment, there is the risk that the judge will face political or executive 

pressure. As a result, international bodies have recommended that judges and prosecutors 

should be appointed until retirement.57  

 

19. In Serbia, public prosecutors are elected for a period of six years, and may be re-

elected.58 Deputy public prosecutors are elected for a probation period of three years,59 a 

practice that the OSCE recommended abandoning.60  

 

20. The Law on Judges previously provided that judges were appointed to the post of court 

president for a non-renewable period of five years. After recent amendments, judges are 

now appointed to this position for a four-year, renewable term.61 This amendment, which 

provides for their re-appointment as court president, is a step backwards from the general 

movement towards judicial independence, and is particularly detrimental to the 

independence of the judiciary due to the significant power court presidents hold in the 

judicial system (as seen above).  
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21. Serbian law provides that judges are first elected for a probation period of 3 years, after 

which they can be appointed to a permanent position.62 According to domestic law, a judge 

who has performed his or her judicial duties exceptionally must be appointed to permanent 

tenure. However, in case of negative evaluation, he or she cannot be re-appointed.63 The 

Special Rapporteur on the independence of judges and lawyers stated that “the 

requirement of re-appointment following a probationary period runs counter to the 

principle of the independence of judges”.64 International bodies have affirmed that, due to 

the undue pressure this requirement may put on judges, it is permissible only “provided 

that life appointment or fixed tenure is automatically granted afterwards”65, and the tenure 

can only be terminated “for health reasons or as a result of disciplinary proceedings”.66 The 

Venice Commission stated that the non-reconfirmation of office after three years must 

follow the same procedural safeguards which would apply to a permanent judge.67 This 

probation period is rendered a fortiori undesirable due to the fact that judges fully exercise 

the judicial function during this period. 68  

 

(d) Protection of judges and prosecutors 

 

22. Although article 6 of the Law on Organization of Courts explicitly prohibits all forms of 

influence on the courts, in its evaluation report of 2014, the Group of States Against 

Corruption (GRECO) was “repeatedly told that both politicians and the media exert 

significant pressure on the judiciary – including with regard to specific cases – resulting in 

fear […] on the part of judges and prosecutors”.69 This contravenes the Council of Europe’s 

Recommendation on judges which provides that the “executive and the legislative powers 

should avoid criticism that would undermine the independence of […] the judiciary.” 70 

Prosecutors and judges who do not feel safe cannot act independently, and it is therefore a 

duty of the State to take the necessary steps to protect them.71 The European Commission 

has expressed concern at this external pressure, which continuously hampers the 

independence of judges, “without adequate protective measures being taken by the HJC 

and SPC”.72  The ICJ is pleased that in January 2016 the Code of conduct for government 

members stipulating the limits of commenting on judicial decisions and procedures, was 

approved, and that, in line with the Action Plan, a similar code for members of the National 

Assembly has been drafted.73 The ICJ however remains concerned that, according to the 

report of a reputable NGO, the Code provisions have been “violated virtually on a daily 

basis”, and thus comments were made in a way that can be “interpreted as pressure on 

the courts and prosecutors”, and that the Code does not lay down any penalties for its 

infringement.74 The ICJ agrees with the Human Rights Committee that cases of political 

pressure against judges and prosecutors should be strictly investigated and sanctioned.75 

The ICJ is furthermore alarmed that the Councils do not have an established and codified 

procedure for the protection of judges and prosecutors from attacks on their independence, 

autonomy, and professional integrity, 76  which is at odds with international standards 

stating that in a situation of threat to their independence, judges “should be able to have 

recourse to a council for the judiciary or another independent authority, or they should 

have another means of remedy”.77 

 

International human rights instruments and mechanisms 

 

23. Serbia is a party to several of the core human right treaties, but it has not yet ratified the 

Optional Protocol to the Convention on the Rights of the Child on a communications 

procedure78, and the ICRMW.79 It is not a party to the Optional Protocol to the ICESCR.80 

 

Recommendations: 

 

24. The ICJ calls upon the Working Group and the HRC to recommend to the Serbian 

authorities the following. 

 

Concerning the independence of the judiciary and prosecution service 

 

1. Preclude any involvement of the National Assembly in the appointment and dismissal 
of judges, court presidents, public prosecutors, and deputy public prosecutors. 
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2. Provide that the selection and appointment of court presidents involve the judges of 

their respective court. 

3. Remove the role of the National Assembly in the appointment and dismissal of the 

members of the HJC and SPC. Judges should be elected as members of the HJC only 

by their peers.  

4. Remove the Ministry of Justice and the chairperson of the relevant committee of the 

National Assembly as members of the HJC and the SPC. An ad hoc or observer status 

could be provided for the Ministry of Justice in both Councils, and he/she should not 

have power in the decisions of appointment, transfer, and disciplinary procedures for 

judges. 

5. Remove the probationary period for deputy public prosecutors and judges.  

6. Appoint public prosecutors until retirement. 

7. Remove the provision providing for re-appointment of court presidents. 

8. Put in place a codified procedure for the protection of judges and prosecutors from 

attacks on their independence, autonomy, and professional integrity, with annual 

reporting on its implementation and use; cases of political pressure against judges and 

prosecutors should be strictly investigated and sanctioned. 

9. All the changes to the Constitution and the relevant legislative changes should be 

made during this cycle. 

 

 Concerning international human rights instruments and mechanisms 

 

a. Ratify the Optional Protocol to the Convention on the Rights of the Child on a 

communications procedure81, and the ICRMW; and 

b.  become a party to the Optional Protocol to the ICESCR. 
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